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1 .  

R e c i p i e n t s  

F i s c a l  Year 1982 b o n u s e s  and  p r e s i d e n -  
t i a l  r a n k  a w a r d s  were p a i d  t o  members 
of t h e  S e n i o r  E x c u t i v e  Service (SES) 
a t  v a r i o u s  times d e p e n d i n g  o n  t h e  
p a r t i c u l a r  a g e n c y ' s  payment s c h e d u l e .  
Under 5 U.S .C .  S 5 3 8 3 ( b ) ,  t h e  a g g r e -  
ga te  amount o f  b a s i c  pay  and  a w a r d s  
p a i d  to  a s e n i o r  e x e c u t i v e  d u r i n g  any  
f i s c a l  y e a r  nay n o t  e x c e e d  t h e  a n n u a l  
r a t e  f o r  E x e c u t i v e  S c h e d u l e ,  L e v e l  I ,  
a t  t h e  end  o f  t h a t  y e a r .  For purposes 
of e s t a b l i s h i n g  a g g r e g a t e  amoun t s  paid 
d u r i n g  a f i s c a l  y e a r ,  a n  SES award is 
c o n s i d e r e d  p a i d  o n  t h e  d a t e  o f  t h e  
T r e a s u r y  c h e c k .  

2. Career S e n i o r  E x e c u t i v e  Service 
members w h o  r e c e i v e  p r e s i d e n t i a l  r a n k  
awards u c d e r  5 U . S . C .  S 4507 a re  
e n t i t l e d  t o  e i t h e r  $10,000 or $ 2 0 , 0 0 0 ,  
s u b j e c t  to t h e  a g g r e g a t e  amount l i m i -  
t a t i o n  i n  5 U.S.C. 5 5 3 8 3 ( b ) .  F o r  
F i s c a l  Year 1982  r a n k  award r e c i p i e n t s  
who r e c e i v e d  a r e d u c e d  i n i t i a l  payment  
by T r e a s u r y  c h e c k  d a t e d  on o r  a f t e r  
O c t o b e r  1 ,  1982,  a n  a g e n c y  is r e q u i r e d  
t o  make a s u p p l e m e n t a l  payment up  t o  
t h e  full e n t i t l e m e n t ,  l i i n i t e d  o n l y  by 
t h e  new E x e c u t i v e  L e v e l  I pay  c e i l i n g  
of $ 8 0 , 1 0 0 .  N o  s u p p l e m e n t a l  payment  
may be made if t h e  c h e c k  i s  d a t e d  
b e f o r e  October 1 ,  1982. 

3 .  P e r f o r m a n c e  awards ( b o n u s e s )  may be  
p a i d  t o  career S e n i o r  E x e c u t i v e  
S e r v i c e  members u n d e r  5 'J.S.C. 5 5384, 
n o t  t o  e x c e e d  20 p e r c e n t  of a n n u a l  
b a s i c  pay and s u b j e c t  to  t h e  a g g r e g a t e  
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l i m i t a t i o n  i n  5 U.S.C. S 5383(b). If 
a bonus  was p a i d  by T r e a s u r y  c h e c k  
dated on  or  a f t e r  O c t o b e r  1, 1982, a n  
a g e n c y  may, i n  i t s . d i s c r e t i o n ,  make a 
s u p p l e m e n t a l  payment  l i m i t e d  o n l y  by 
t h e  new E x e c u t i v e  L e v e l  I c e i l i n g  of 
$80,100, p r o v i d e d  t h e  bonus amount was 
c a l c u l a t e d  o n  a p e r c e n t a g e  b a s i s .  N o  
s u p p l e m e n t a l  payment  may be  made i f  
t h e  c h e c k  is d a t e d  b e f o r e  O c t o b e r  1, 
1982. 

T h i s  d e c i s i o n  r e s p o n d s  t o  t h e  r e q u e s t  of t h e  A s s i s t a n t  
A t t o r n e y  G e n e r a l  f o r  A d m i n i s t r a t i o n ,  Depa r tmen t  o f  Jus t ice ,  
for a d e c i s i o n  w h e t h e r  members o f  t h e  S e n i o r  E x e c u t i v e  
S e r v i c e  (SES) of t h a t  a g e n c y  who were awarded  p r e s i d e n t i a l  
r a n k s  or p e r f o r m a n c e  a w a r d s  f o r  F isca l  Year 1982, b u t  who 
d i d  n o t  r e c e i v e  t h e  f u l l  d o l l a r  amount of t h e i r  r e s p e c t i v e  
awards  because o f  t h e  aggregate pay  l i m i t a t i o n  c o n t a i n e d  
i n  5 U.S.C. S 5 3 8 3 ( b ) ,  may now r e c e i v e  s u p p l e m e n t a l  payments  
as a r e s u l t  of t h e  December 18, 1982, i n c r e a s e  i n  t h e  
E x e c u t i v e  L e v e l  I p a y  c e i l i n g .  l /  F o r  t h e  r e a s o n s  which 
follow, w e  c o n c l u d e  t h a t  s u p p l e E e n t a 1  paymen t s  may be made 
to  t h o s e  SES members who were p a r t i a l l y  p a i d  t h e i r  b o n u s e s  
or r a n k  awards i n  F i s c a l  Year 1983, l i m i t e d  o n l y  by t h e  
a n n u a l  r a t e  p a y a b l e  f o r  L e v e l  I of t h e  E x e c u t i v e  S c h e d u l e ,  
i.e. $80,100, e f f e c t i v e  December 18, 1982. N o  s u c h  supple- 
m e n t a l  payments  may be made t o  t h o s e  who were p a i d  t h e i r  
awards  i n  F i s c a l  Year 1982. 

Accord ing  t o  t h e  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  
P r e s i d e n t i a l  E x e c u t i v e  Rank Awards were a p p r o v e d  by t h e  
P r e s i d e n t  o n  Sep tember  29, 1982, p u r s u a n t  t o  5 U.S.C.  
S 4 5 0 7 ( c ) ,  f o r  a number of S e n i o r  E x e c u t i v e  S e r v i c e  members 
of t h e  Depar tmen t  of Jus t ice .  I n  a d d i t i o n  a number of SES 
p e r f o r m a n c e  a w a r d s  ( " b o n u s e s " )  unde r  5 U.S.C. S 5384 were 

. approved  by t h e  Deputy  A t t o r n e y  G e n e r a l  o n  September 30, 
1982. A l l  t h e  r a n k  a w a r d s  and  bonuses  were c e r t i f i e d  f o r  
payment t o  t h e  T r e a s u r y  Depar tmen t  d i s b u r s i n g  o f f i c e r  o n  

, 

- I/ O t h e r  a g e n c i e s  'nave a l s o  e n c o u n t e r e d  s imi l a r  p rob lems  
w i t h  SES award payments  d u r i n g  t h a t  p e r i o d .  F o r  t h a t  
r e a s o n ,  our d e c i s i o n  i s  n o t  c o n f i n e d  t o  t h e  s p e c i f i c  f ac t s  
and payment d a t e s  i n v o l v e d  i n  t h e  Just ice  Depar tmen t  
request.  
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September 30, 1982. However, c h e c k s  were n o t  d a t e d  and  
mailed by t h e  T r e a s u r y  Depar tmen t  u n t i l  F i s c a l  Year 1983 
( a p p r o x i m a t e l y  October 5, 1982.) n o r  r e c e i v e d  by t h e  employ- 
ees i n  q u e s t i o n  u n t i l  a p p r o x i m a t e l y  O c t o b e r  8, 1982. We 
u n d e r s t a n d  t h a t  i n  other a g e n c i e s  some SES r e c i p i e n t s  
r e c e i v e d  t h e i r  paymen t s  b e f o r e  October 1, 1982. 

Some of t h e  s e n i o r  e x e c u t i v e s  who were g i v e n  r a n k  
a w a r d s  o r  bonuses  r e c e i v e d  less t h a n  t h e  approved  amount  
because t h e  approved  amount  when combined w i t h  t h e i r  
r e s p e c t i v e  b a s e  s a l a r i e s  would have  r e s u l t e d  i n  a g g r e g a t e  
amounts  i n  excess of $69,630 ( t h e  a n n u a l  r a t e  p a y a b l e  u n d e r  
E x e c u t i v e  S c h e d u l e ,  L e v e l  I ,  d u r i n g  F i s c a l  Year 1982) i n  
c o n t r a v e n t i o n  of 5 U . S . C .  S 5383(b). T h a t  s e c t i o n  p r o v i d e s  
as f o l l o w s :  

" I n  n o  e v e n t  may t h e  a g g r e g a t e  amount 
paid to a s e n i o r  e x e c u t i v e  d u r i n g  a n y  f i s c a l  
y e a r  unde r  s e c t i o n s  4507 [ r a n k  awards], 5382 
[basic p a y ] ,  5384 [ p e r f o r m a n c e  awards] * * * 
of t h i s  t i t l e  e x c e e d  t h e  a n n u a l  r a t e  p a y a b l e  
for  p o s i t i o n s  a t  l e v e l  I of t h e  E x e c u t i v e  
S c h e d u l e  i n  e f f e c t  a t  t h e  end of s u c h  f i s c a l  
year . " 

E f f e c t i v e  December 18, 1982, t h e  s t a t u t o r y  a n n u a l  s a l a r y  
r a t e  p a y a b l e  u n d e r  E x e c u t i v e  S c h e d u l e ,  L e v e l  I ,  w a s  r a i s e d  
t o  $80,100. P u b l i c  Law 97-377, 5 129(b), December 21, 1982, 
96 S t a t .  1830, 1914. I t  is t h i s  i n c r e a s e  i n  t h e  E x e c u t i v e  
L e v e l  I pay  c e i l i n g  a n d  i t s  impact o n  t h e  l i m i t a t i o n s  of 
5 U . S . C .  S 5383(b) which  have  prec ip i ta ted  t h e  q u e s t i o n s  
r a i s e d  by t h e  Depar tmen t  of  Just ice  and o t h e r  F e d e r a l  
a g e n c i e s  as to  t h e  p o t e n t i a l  e l i g i b i l i t y  of s e n i o r  execu-  
t i v e s  to  a d d i t i o n a l  payments  f o r  SES r a n k s  and b o n u s e s  
awarded for  F i s c a l  Year 1982. 

I n  o u r  o p i n i o n ,  i t  is clear t h a t ,  f o r  p u r p o s e s  of t h e  
aggregate amount l i m i t a t i o n  i n  5 U.S.C. S 5383(b), employees  
who are  g i v e n  SES r a n k  a w a r d s  or bonus  awards  are p a i d  o n  
t h e  d a t e  of payment  r a t h e r  t h a n  o n  t h e  d a t e  of a p p r o v a l .  I n  

t h e  d a t e  of approval,  Sep tember  2 9  o r  September 30, would 
n o t  be c o n t r o l l i n g  f o r  l i m i t a t i o n  purposes. 

The n e x t  q u e s t i o n  is w h e t h e r  "payment" t a k e s  place cn 
t h e  d a t e  payment i s  s c h e d u l e d  f o r  d i s b u r s e m e n t ,  t h e  d a t e  o f  
t h e  T r e a s u r y  c h e c k ,  o r  t h e  d a t e  t h e  check  is r e c e i v e d  by t h e  
employee.  W e  b e l i e v e  t h a t  t h e  d a t e  o f  t h e  c h e c k  f u r n i s h e s  
t h e  most d e f i n i t e  and  c e r t a i n  a n s w e r  to  t h i s  q u e s t i o n .  T h a t  

. t h e  example g i v e n  by t h e  Depar tmen t  o f  Justice,  t h e r e f o r e ,  

* 

.I 
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c o n c l u s i o n  is c o n s i s t e n t  w i t h  t h e  Prompt  Payment A c t ,  P u b l i c  
Law 97-177, S 6 ,  May 2 1 ,  1982,  95 S t a t .  85 ,  which  p r o v i d e s  
t h a t  a payment  t h e r e u n d e r  is d e e n e d  t o  b e  made o n  t h e  d a t e  a 
c h e c k  for  t h e  payment  is d a t e d .  31 U.S.C. S 3 9 0 1 ( a ) ( 5 ) . -  

T h e r e f o r e ,  f o r  pur2oses of e s t a b l i s h i n g  a g g r e g a t e  
amoun t s  pa id  d u r i n g  a f i s c a l  y e a r  u n d e r  5 U.S.C. S 5 3 8 3 ( b ) ,  
a senior  e x e c u t i v e  is c o n s i d e r e d  paid on the d a t e  of t h e  
T r e a s u r y  check .  S i n c e  t h e  c h e c k s  i n  payment  o f  t h e  a w a r d s  
to  t h e  Jus t ice  e x e c u t i v e s  were d a t e d  o n  or a b o u t  O c t o b e r  5,  
1982,  t h e  s e n i o r  e x e c u t i v e s  i n  q u e s t i o n  were p a i d  i n  F i s c a l  
Year 1983 f o r  t h e  a g g r e g a t e  p a y  purposes of 5 U.S.C. 
S 5 3 8 3 ( b ) .  In o t h e r  cases, i f  a c h e c k  or c h e c k s  were i s s u e d  
o n  or  b e f o r e  September 30 ,  1982,  t h o s e  payments  are  con- 
s i d e r e d  t o  have  b e e n  made i n  F i s c a l  Year 1982 f o r  t h o s e  
p u r p o s e s .  

The r e m a i n i n g  q u e s t i o n s  are  w h e t h e r  s u p p l e m e n t a l  
paymen t s  to  SES members a r e  m a n d a t o r y ,  d i s c r e t i o n a r y ,  or 
p r o h i b i t e d .  W e  s h a l l  a d d r e s s  t h e s e  q u e s t i o n s  below.  

I f  a n  award u n d e r  e i t h e r  s e c t i o n  4507 or s e c t i o n  5384 
of T i t l e  5, U.S.  Code, was p a i d  by  a T r e a s u r y  c h e c k  d a t e d  
o n  or b e f o r e  Sep tember  30 ,  1982,  t h e  payment  is s u b j e c t  to  
t h e  F i s c a l  Year 1982 c e i l i n g  o f  $69 ,630 ,  and no  s u p p l e m e n t a l  
payment  may be made t h a t  wou ld  c a u s e  t h e  a g g r e g a t e  amount  
p a i d  d u r i n g  F i s c a l  Year 1982 t o  e x c e e d  t h a t  c e i l i n g .  

I f ,  however ,  a n  award  u n d e r  e i t h e r  s e c t i o n  was p a i d  
by Treasury c h e c k  d a t e d  o n  or a f t e r  October 1 ,  1982,  t h e  
f o l l o w i n g  c o n c l u s i o n s  a p p l y .  

F o r  p r e s i d e n t i a l  r a n k  award r e c i p i e n t s  u n d e r  5 U.S.C. 
S 4507 p a i d  d u r i n g  F i s c a l  Year 1983,  whose i n i t i a l  payment  
was r e d u c e d  because o f  t h e  $69 ,630  c e i l i n g ,  a n  a g e n c y  is 
r e q u i r e d  t o  make a s u p p l e m e n t a l  payment  so t h a t  t h e  s e n i o r  
e x e c u t i v e  receives t h e  full amount of t h e  $10,000 or $20,000 
s t a t u t o r y  e n t i t l e r i l e n t  u n d e r  s e c t i o n  4 5 0 7 ( e ) ( 1 )  o r  ( e ) ( 2 ) ,  
l i m i t e d  o n l y  by t h e  new E x e c u t i v e  L e v e l  I pay c e i l i n g  of 
$80,100.  

/ However, t h e  amount  o f  a p e r f o r m a n c e  a w a r d . u n d e r  
5 U . S . C .  S 5384 is n o t  f i x e d  by  s t a t u t e ;  it is d e t e r m i n e d  
by t h e  a g e n c y  head b u t  may n o t  exceed 20 p e r c e n t  of the 
e m p l o y e e ' s  b a s i c  pay. A c c o r d i n g l y ,  f o r  p e r f o r m a n c e  award 
( b o n u s )  r e c i p i e n t s  u n d e r  5 U.S.C. S 5384, p a i d  d u r i n g  F i s c a l  
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, 

Year 1983, an agency may, in its discretion, make a 
supplemental payment, 1Lnited only by the new ceiling of 
$80,100, if the initial payment was reduced because of the 
then applicable ceiling of $69,630. 

The foregoing analysis and conclusions are intended to 
answer the Justice Department's inquiry and other questions 
that have arisen concerning S E S  aMards. If there are 
specific situations not covered by the foregoing, they 
should be submitted for  decision. 
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