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To be e l i g i b l e  f o r  a C e r t i f i c a t e  of Com- 
p e t e n c y  unde r  Small  B u s i n e s s  A d m i n i s t r a t i o n  
p r o c e d u r e s ,  a smal l  b u s i n e s s  b i d d e r  m u s t  p e r -  
form a s i g n i f i c a n t  por t ion  of t h e  cont rac t  
w i t h  i ts own f a c i l i t i e s  and p e r s o n n e l .  An 
i n e l i g i b i l i t y  f i n d i n g  on  t h a t  b a s i s  is t a n t a -  
mount t o  a n  a f f i r m a t i o n  of t h e  c o n t r a c t i n g  
o f f i c e r ' s  o r i g i n a l  d e t e r m i n a t i o n  of nonre-  
s p o n s i b i l i t y  and t h e r e f o r e  n o t  s u b j e c t  t o  GAO 
rev iew.  

A r t ' s  S u p p l i e s  & S e r v i c e s  .requests r e c o n s i d e r a t i o n  of 
o u r  d e c i s i o n  i n  A r t ' s  Supp l i e s  & S e r v i c e s ,  B-210156, J a n u a r y  6,  
1983 ,  83-1 CPD 1 4 ,  d i s m i s s i n g  t h e  firm's p r o t e s t  a g a i n s t  a 
d e t e r m i n a t i o n  by t h e  Depar tment  of t h e  Navy t h a t  i t  was non- 
r e s p o n s i b l e  unde r  s o l i c i t a t i o n  N o .  N00604-82-B-A186 f o r  
s h e e t  metal s e r v i c e s .  In t h a t  d e c i s i o n ,  w e  r e a f f i r m 3  o u r  
w e l l - e s t a b l i s h e d  p o l i c y  n o t  t o  r e v i e w  a c o n t r a c t i n g  o f f i c e r ' s  
d e t e r m i n a t i o n  of n o n r e s p o n s i b i l i t y  w i t h  r e s p e c t  to d s m a l l  
b u s i n e s s  b i d d e r ,  s i n c e  by l a w  t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  
(SBA) i s  empowered t o  d e t e r m i n e  c o n c l u s i v e l y  t h e  r e s p o n s i -  
b i l i t y  of a small  b u s i n e s s  by e i t h e r  i s s u i n g  or d e c l i n i n g  t o  
i s s u e  a C e r t i f i c a t e  o f  Competency ( C O C ) .  1 5  U . S . C .  S 6 3 7 ( b ) ( 7 )  
( 1 9 8 2 ) .  

- - - - -  

Subsequen t  t o  m r  d e c i s i o n ,  t h e  SBA found t h a t  A r t ' s  
is n o t  e l i g i b l e  f o r  a COC u n d e r  t h e  SBA's r e g u l a , t i o n  a t  
13 C.F.R. § 1 2 5 . 5 ( f ) ( 1 9 8 2 ) ,  which p r o v i d e s  t h a t  to  be e l i -  
g i b l e ,  a small b u s i n e s s  b i d d e r  m u s t  p e r f o r m  a s i g n i f i c a n t  
p o r t i o n  o f  t h e  c o n t r a c t  with i t s  own f a c i l i t i e s  and p e r s o n n e l  
t o  a s s u r e  t h e  SBA t h a t  t h e  b idde r  is  n o t  s i m p l y  a n  agent . '  In 
t h i s  r e s p e c t ,  i t  i s  u n d i s p u t e d  t h a t  had A r t ' s  r e c e i v e d  award ,  
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p r i n c i p a l  i f  p r o p e r l y  a u t h o r i z e d  t o  do so. 
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i t  would h a v e  s u b c o n t r a c t e d  100 p e r c e n t  o f  t h e  s h e e t  metal 
work. A r t ' s  now a s k s  t h i s  O E E i c c  to  r e v i e w  t h e  SBA's a c t i o n ,  
and  a t t empt s  t o  r a i se  or r e a r g u e  i s s u c f s  r e l a t i n g  to t h e  Navy ' s  
o r i g i n a l  d e t e r m i n a t i o n  o f  n o n r e s p o n s i b i l i t y .  W e  a f f i r m  o u r  
d e c i s i o n .  

Because  o f  t h e  S B A ' s  c o n c l u s i v e  a u t h o r i t y  t o  d e t e r m i n e  t h e  
r e s p o n s i b i l i t y  o f  a small  b u s i n e s s  b i d d e r ,  w e  g e n e r a l l y  v i ew a 
f i n d i n g  of i n e l i g i b i l i t y  made by  t h e  SBA a s  t a n t a m o u n t  t o  a n  
a f f i r m a t i o n  o f  t h e  c o n t r a c t i n g  o f f i c e r ' s  o r i g i n a l  d e t e r m i n a t i o n  
of n o n r e s p o n s i b i l i t y ,  and  t h e r e f o r e  n o t  s u b j e c t  to  o u r  r e v i e w  
a b s e n t  a prima f a c i e  showing of f r a u d  or bad f a i t h .  See Aero 
T u r b i n e ,  B-206151, Narch  18, 1981 ,  81-1 C P D  208; A l l i e d  Carpet- 
master ,  I n c . ,  B-199169, November 5 ,  1980 ,  80-2 C P D  337; Hacking  
Labs,  R-197777, A p r i l  21 ,  1 9 8 0 ,  80-1 C P D  280. 
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However, w e  h a v e  r e v i e w e d  n e g a t i v e  r e s p o n s i b i l i t y  d e t e r m i -  
n a t i o n s  i n  c e r t a i n  l i m i t e d  c i r c u ; n s t a n c e s  when t h e  S B A ' s  i n e l i g i -  
b i l i t y  f i n d i n g  may be r e g a r d e d  a s  i n c o n c l u s i v e .  For example ,  i n  
U n i t e d  T e r e x ,  I n c . ,  B-206090, March 2 2 ,  1982,  82-1 CPD 268,  w e  
g c z t e d  that-the SBA's d e n i a l  o f  a 2OC on  i n e l i g i b i l i t y  g r o u n d s  
u n d e r  t h e  COC p r o c e d u r e  d i d  n o t  a f f i rm  t h e  c o n t r a c t i n g  o f f i c e r ' s  
o r i g i n a l  n o n r e s p o n s i b i l i t y  d e t e r m i n a t i o n .  T h a t  e x c e p t i o n  to o u r  
g e n e r a l  r u l e  was b a s e d  upon t h e  f a c t  t h a t  t h e  small b u s i n e s s  
b i d d e r  was able  to  i n t r o d u c e  new e v i d e n c e  of i ts  e l i g i b i l i t y  f o r  
a COC, and  t h e  SBR c o n s e q u e n t l y  was w i l l i n g  to  r e c o n s i d e r  t h e  
b i d d e r ' s  e l i g i b i l i t y  and  had r e q u e s t e d  t h e  c o n t r a c t i n g  o f f i c e r  
t o  r e s u b i n i t  t h e  inatter of t h e  b i d d e r ' s  r e s p o n s i b i l i t y .  We 
b e l i e v e d  t h a t  i t  would be i n e q u i t a b l e  t o  allow t h e  p r o c e d u r a l  
b a r  o f  i n e l i g i b i l i t y  to  f o r e c l o s e  a n y  r e v i e w  o f  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e t e r m i n a t i o n  i n  t h e  p r e s e n c e  o f  t h e  new e v i d e n c e ,  and  
w e  c o n c l u d e d  t h a t  t h e  SBA's o r i g i n a l  f i n d i n g  o f  i n e l i g i b i l i t y  
had n o t  c o n s t i t u t e d  a f i n a l  d e t e r m i n a t i o n .  See also Kari-Vac, 
I n c . ,  B-210609, J u n e  9 ,  1983 ,  53-1 CPD 637 ,  where ,  i n  c i r cum-  
s t a n c e s  a n a l a g o u s  t o  t h o s e  i n  U n i t e d  T e r e x ,  I n c . ,  w e  recornmended 
t h a t  t h e  c o n t r a c t i n g  a g e n c y  r e s u b m i t  ftiematter o f  t h e  b i d d e r ' s  
r e s p o n s i b i l i t y  to  t h e  SBA b e c a u s e  o f  new i n f o r m a t i o n  t h a t  t h e  
b i d d e r  was no l o n g e r  i n e l i g i b l e  u n d e r  t h e  COC p r o c e d u r e .  

I n  t h e  p r e s e n t  case w e  see no f a c t s  which  would allow u s  
t o  e x e r c i s e  r e v i e w  a u t h o r i t y  i n  e x c e p t i o n  to  our g e n e r a l  r u l e .  
A r t ' s  h a s  p roduced  n a  new e v i d e n c e  t h a t  it possesses f a c i l i t i e s  
or p e r s o n n e l  s u f f i c i e n t  enough t o  s a t i s f y  t h e  " s i g n i f i c a n t  por- 
t i o n "  r e q u i r e m e n t  o f  13 C.F .R .  § 1 2 5 . 5 ( f ) .  F u r t h e r ,  A r t ' s  h a s  
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made no showing of f r a u d  or bad faith on the part of SBA 
officials. As a result, we must view the  SBA's finding of Art's 
ineligibility under section 1 2 5 . 5 ( € )  as tantamount to an 
affirmation of the contracting officer's original determination 
that the firm was not responsible. 

The prior decision is affirmed. 

ComptrolL r General 
0 of the United States 
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