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While agencies are  required to  identify the 
major evaluation factors  applicable to  a 
procurement, they need not exp l i c i t l y  iden- 
t i f y  the various aspects of each which w i l l  
be considered. A l l  tha t  is required i s  that  
those aspects not identified be log ica l ly  
and reasonably related to  t h e  s ta ted evalu- 
a t ion c r i t e r i a .  

Where the RFP, without specifying precise 
weights, advises that  the difference i n  
weight between evaluation factors  is not 
s ign i f icant  and the four factors  a re  
assigned weights of 30, 25, 25 and 20 ,  
offerors  are  suf f ic ien t ly  informed of the 
r e l a t ive  importance of evalilation c r i t e r i a .  

GAO w i l l  riot object  to  award where so l i c i -  
t a t ion  requires offerors  t o  demonstrate 
ava i l ab i l i t y  of f a c i l i t y  adequate f o r  
contract  performance and procuring agency 
evaluates of fe ror ' s  proposed f a c i l i t y  as 
adequate b u t ,  due to  delay i n  procurement, 
o f f e ro r ' s  option to  lease the f a c i l i t y  
expires before award and, a f t e r  award, 
another sui table  f a c i l i t y  is substi tuted for  
the one or ig ina l ly  evaluated. 

Protest  tha t  coinpe ti tor  obtained bus incss 
confidential  and proprietary information 
from pro tes te r ' s  employees; that  competitor 
induced p ro te s t e r ' s  employees t o  breach 
t h e i r  elnployment contracts;  and tha t  com- 
pe t i to r  otherwise fostered conf l ic t s  of 
i n t e rz s t  among p ro te s t e r ' s  employees are 
a l legat ions cor,zerning improper business 
pract ices  which are  not for consideration 
under GAO B i d  Protest  Procedures. 
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5. P r o t e s t  a l l e g i n g  t h a t  request f o r  proposals 
c o n t a i n e d  e v a l u a t i o n  c r i t e r i a  p r e j u d i c i a l  t o  
t h e  p r o t e s t e r  t h a t  is n o t  f i l e d  u n t i l  a f t e r  
receipt of proposals is unt imely .  

Kirk-Mayer, Inc .  p r o t e s t s  award unde r  r e q u e s t  f o r  
proposals (RFP) N o .  N0022-82-R-8000 issued by t h e  Naval 
Supply C e n t e r ,  Oakland, C a l i f o r n i a  f o r  t h e  i n s t a l l a t i o n  and 
t e s t i n g  of  e l e c t r o n i c  equipment .  Kirk-Mayer c o n t e n d s  t h a t  
t h e  Navy e v a l u a t e d  p r o p o s a l s  on t h e  b a s i s  o f  a "secret" 
e v a l u a t i o n  p l a n  n o t  d i s c l o s e d  i n  t h e  s o l i c i t a t i o n  and t h a t  
t h e  e v a l u a t i o n  otherwise w a s  conducted  i n  a n  u n f a i r  and 
p r e j u d i c i a l  manner. W e  deny t h e  p r o t e s t .  

T h i s  s o l i c i t a t i o n ,  i s s u e d  October  14, 1981, sough t  
t h e  s e r v i c e s  o f  e l e c t r i c i a n s ,  s h e e t  metal worke r s  and 
o t h e r  t e c h n i c i a n s  needed t o  i n s t a l l ,  modify and r e p a i r  
government - furn ished  e lec t ronic  equipment  aboa rd  s h i p s  and 
t o  conduc t  o p e r a t i o n a l  tests of t h e  i n s t a l l e d  sys tems.  The 
FG'P con templa t ed  a t i m e  and materials c o n t r a c t  w i t h  f i x e d  
p r i c e s  f o r  i d e n t i f i e d  labor c a t e g o r i e s ,  s u b j e c t  t o  i n d i v i d -  
u a l  t a s k  o r d e r s  a s  r e q u i r e d  by t h e  Navy d u r i n g  t h e  i n i t i a l  
contract  y e a r  and 2 o p t i o n  y e a r s .  Kirk-Mayer, a n  incumbent 
c o n t r a c t o r ,  had p rov ided  similar s e r v i c e s  t o  t h e  Navy a t  
t h i s  l o c a t i o n  f o r  t h e  6 p r e c e d i n g  y e a r s .  

Four  f i r m s  responded by t h e  November 31, 1981 c l o s i n g  
d a t e  f o r  r e c e i p t  of p r o p o s a l s .  The Navy found t h a t  a l l  
f o u r  p r o p o s a l s  were a c c e p t a b l e ;  conducted  w r i t t e n  and ora l  
d i s c u s s i o n s  w i t h  t h e  f i r m s ;  r e q u e s t e d  r e v i s e d  p r o p o s a l s ;  
and r e e v a l u a t e d  a l l  f o u r  p r o p o s a l s .  As a r e s u l t  o f  t h i s  
r e e v a l u a t i o n ,  t h e  Navy concluded  t h a t  t h e  c o m p e t i t i v e  range  
shou ld  be narrowed t o  t h e  two f i r m s  whose p r o p o s a l s  were 
bo th  h i g h e s t  ranked  and lowest i n  cost ,  Kirk-Mayer and 
PacOrd, t h e  l a t t e r  a whol ly  owned s u b s i d i a r y  of  Dynalec t ron  
C o r p o r a t i o n .  Because t h e  Navy c o n s i d e r e d  t h e  lower r a t e d  
Kirk-Mayer p r o p o s a l  as  e s s e n t i a l l y  equal  t o  P a c o r d ' s ,  t h e  
Navy a d v i s e d  b o t h  f i r m s  t h a t  cost  would be t h e  most 
i m p o r t a n t  factor i n  selection and r e q u e s t e d  b e s t  and final 
o f f e r s  on t h a t  b a s i s .  I n  r e p l y ,  PacOrd s u b m i t t e d  a b e s t  
and f i n a l  o f f e r  of $8,786,230,  w h i l e  Kirk-Mayer proposed 
$9,020,968. 

The Navy awarded t h e  c o n t r a c t  t o  PacOrd on  J u l y  29, 
1982 and Kirk-Mayer p r o t e s t e d  t h a t  award t o  t h e  Navy 2 d a y s  
l a t e r .  Fo l lowing  t h e  Navy's  A u g u s t  9 ,  1982 d e b r i e f i n g ,  
Kirk-Mayer f i l e d  i t s  p r o t e s t  w i t h  t h i s  O f f i c e  on August 11, 
1982. 
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Kirk-Mayer 's  f i r s t  c o n t e n t i o n ,  t h a t  i ts proposal was 
e v a l u a t e d  a g a i n s t  secret c r i t e r i a  n o t  disclosed i n  t h e  RFP, 
is b a s e d  o n  t h e  Navy ' s  u s e  o f  a d e t a i l e d  e v a l u a t i o n  p l a n  
wh ich  i n c l u d e d  s u b c r i t e r i a  and  w e i g h t s .  I t  is a basic 
p r o c u r e m e n t  c o n c e p t ,  o f  c o u r s e ,  t h a t  o f f e r o r s  must  be  
a d v i s e d  of t h o s e  f a c t o r s  t o  b e  u s e d  i n  t h e  e v a l u a t i o n  of 
t h e i r  proposals ,  E x p o r t  T r a d e  - -- - C o r p o r a t i o n ,  B-210668, 
F e b r u a r y  25, 1983,  83-1 CPD 189 ,  a n d  t h a E  o n c e  o f f e r o r s  are 
in fo rmed  o f  e v a l u a t i o n  c r i t e r i a ,  t h e  p r o c u r i n g  agency  m u s t  
a d h e r e  to  t h o s e  c r i t e r i a  or  i n f o r m  a l l  o f f e r o r s  o f  a n y  
c h a n g e s  made i n  t h e  e v a l u a t i o n  scheme. Genasys  Cogora-  .- --r - t i o n ,  56 Comp. Gen. 835 ( 1 9 7 7 ) ,  77-2 CPD 60. S u b c r i t e r i a ,  
however ,  need  n o t  be d i s c l o s e d  i n  t h e  s o l i c i t a t i o n  so 
l o n g  a s  t h e r e  is s u f f i c i e n t  c o r r e l a t i o n  be tween t h e  
s u b c r i t e r i a  and  t h e  c r i t e r i a  i n  t h e  RFP. A. T, Kearney ,  
I n c , ,  B-205025, J u n e  2 ,  1982 ,  82-1 CPD 518.; L i t t l e t o n  - R e s e a r c h  and E n e n e e r i n g  - -  Corp., - B-191245, Jun6-30, 1978,  
78-1 C P D  466. 

Here t h e  s o l i c i t a t i o n  i d e n t i f i e d  t h e  e v a l u a t i o n  fac- 
tors as  f o l l o w s :  

1. P e r s o n n e l  Q u a l i f i c a t i o n  
2. Management 
3 .  P a s t  E x p e r i e n c e  
4. Price 

The s o l i c i t a t i o n  s ta ted  t h a t  t h e  f a c t o r s  were l i s t e d  " i n  
d e s c e n d i n g  o r d e r  o f  i m p o r t a n c e  e x c e p t  management and  pas t  
e x p e r i e n c e  are o f  e q u a l  i m p o r t a n c e , "  b u t  t h a t  t h e  d i f -  
f e r e n c e  i n  w e i g h t  "be tween t h e  f a c t o r s  is n o t  s i g n i f i c a n t . '  
I n  a d d i t i o n ,  s e p a r a t e  p a r a g r a p h s  i n  t h e  s o l i c i t a t i o n  ampli- 
f i e d  w h a t  w a s  encompassed by e a c h  c r i t e r i o n .  

W e  f i n d  t h e  e v a l u a t i o n  g u i d e l i n e s  used  by  t h e  e v a l u a -  
t o r s  were c o n s i s t e n t  w i t h  t h e  s o l i c i t a t i o n  c r i te r ia .  For 
example, t h e  g u i d e l i n e s  p r o v i d e d  f o r  measurement  o f  s u c h  
t h i n g  as  t h e  p roposed  o n - s i t e  m a n a g e r ' s  e d u c a t i o n ,  
t e c h n i c a l  background ,  and  p r i o r  e x p e r i e n c e  ( j u s t  a s  t h e  
s o l i c i t a t i o n  p a r a g r a p h  on "Management" i n d i c a t e d )  and 
p r o v i d e d  w e i g h t s  f o r  e a c h  s u b f a c t o r ,  They also p r o v i d e d  
i n s t r u c t i o n s  f o r  e v a l u a t i n g  p e r s o n n e l ,  i n c l u d i n g  bases f o r  
g i v i n g  a d d i t i o n a l  c r e d i t  f o r  p e r s o n n e l  whose q u a l i f i c a t i o n s  
e x c e e d e d  minimum r e q u i r e m e n t s .  These  g u i d e l i n e s  c l e a r l y  - 
are d i r e c t l y  r e l a t e d  t o  t h e  main c r i t e r i a ,  and  i n  no  area 
d o  w e  f i n d  any  s u b f a c t o r  which is n o t  r e a s o n a b l y  r e l a t e d  t o  
t h e  main  e v a l u a t i o n  f a c t o r  se t  f o r t h  i n  t h e  s o l i c i t a t i o n .  
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I n  a r e l a t e d  a l l e g a t i o n ,  Kirk-Mayer c o n t e n d s  t h a t  t h e  
Navy s e c r e t l y  d i r e c t e d  t h e  e v a l u a t o r s  t o  rescore p r o p o s a l s  
i n  a manner t h a t  was i n c o n s i s t e n t  w i t h  t h e  e v a l u a t i o n  
cr i ter ia .  I n  t h i s  r e g a r d ,  t h e  Navy d i d  d i r e c t  e v a l u a t o r s  
to rescore p r o p o s a l s  because  t h e y  o r i g i n a l l y  s c o r e d  on t h e  
b a s i s  of p e r s o n n e l  mee t ing  minimum r e q u i r e m e n t s  on ly .  
S i n c e  t h e  s o l i c i t a t i o n  i t s e l f  s t a t e d  t h a t  a d d i t i o n a l  c r e d i t  
would be g i v e n  f o r  e x p e r i e n c e  and t r a i n i n g  i n  excess o f  t h e  
r e q u i r e d  minimum, w e  c a n n o t  a g r e e  t h a t  t h e  r e s c o r i n g  was 
i n c o n s i s t e n t  w i t h  t h e  e v a l u a t i o n  c r i t e r i a  or otherwise 
improper .  I n  any e v e n t ,  t h e  r e l a t i v e  p o s i t i o n  of t h e  
p r o p o s a l s  w a s  n o t  a l tered by t h e  r e s c o r i n g ,  so no  p r e j u d i c e  
a c c r u e d  t o  t h e  p r o t e s t e r  as  a r e s u l t  o f  t h e  r e s c o r i n g .  

Kirk-Mayer a lso a r g u e s  t h a t  t h e  s o l i c i t a t i o n  f a i l e d  t o  
convey t h e  r e l a t i v e  impor t ance  o f  t h e  e v a l u a t i o n  f a c t o r s ,  
because t h e  Navy gave p e r s o n n e l  q u a l i f i c a t i o n  50 p e r c e n t  
more w e i g h t  t han  c o s t  even  though t h e  s o l i c i t a t i o n  s t a t e d  
t h a t  t h e  d i f f e r e n c e  i n  w e i g h t  between f a c t o r s  "is n o t  
s i g n i f i c a n t . "  The r e c o r d  shows t h a t  p e r s o n n e l  q u a l i f i -  
cation w a s  g i v e n  a w e i g h t  o f  30 w h i l e  p r i c e  was weighted a t  
20. W h i l e  t h e  p r o t e s t e r  is correct  t h a t  30 is 50 p e r c e n t  
more t h a n  20, w e  do  n o t  a g r e e  t h a t  t h e  c a l c u l a t i o n  of t h e  
p e r c e n t a g e  by which t h e  w e i g h t  a s s i g n e d  o n e  f a c t o r  exceeds  
t h e  w e i g h t  o f  a n o t h e r  f a c t o r  is a mean ingfu l  a n a l y s i s ;  
r a t h e r ,  w h a t  must be measured is  t h e  comparison of  w e i g h t s  
a s s i g n e d  i n d i v i d u a l  f a c t o r s  t o  t h e  t o t a l  we igh t  f o r  a l l  
f a c t o r s ,  100 p o i n t s  i n  t h i s  case. Given t h a t  t h e  solici- 
t a t i o n  informed o f f e r o r s  t h a t  t h e  f ac to r s  were l i s t e d  i n  
d e c r e a s i n g  o r d e r  of  impor tance  (management and p a s t  e x p e r i -  
ence  e a c h  were g i v e n  a w e i g h t  of  251, w e  c a n n o t  a g r e e  t h a t  
t h e  d i f f e r e n c e s  i n  w e i g h t s  were i n c o n s i s t e n t  w i t h  what was 
s t a t e d  i n  t h e  s o l i c i t a t i o n .  

Kirk-Mayer a lso compla ins  t h a t  t h e  Navy's e v a l u a t i o n  
o f  p a s t  e x p e r i e n c e  was p r e d i c a t e d  upon secret  u n i l a t e r a l  
r a t i n g s  o f  i ts c o n t r a c t  per formance  unknown t o  i t  and which 
i t  had no  o p p o r t u n i t y  to  r e b u t .  The Navy a d m i t s  t h a t ' i t  
d i d  t a k e  Kirk-Mayer 's  per formance  a s  i n c u m b e n t  c o n t r a c t o r  
i n t o  a c c o u n t ,  b u t  a r g u e s  t h a t  such  a c t i o n  w a s  p r o p e r .  

unde r  t h e  sect ion d e a l i n g  w i t h  e x p e r i e n c e ,  r e q u i r e d  
o f f e r o r s  t o  f u r n i s h  t h e  name, a d d r e s s  and  t e l e p h o n e  number 
of  t h e  c o n t r a c t i n g  o f f i c e r  and t h e  t e c h n i c a l  p o i n t  of  
c o n t a c t  f o r  a l l  con t r ac t s  l i s t e d .  We b e l i e v e  t h a t  t h i s  
l anguage  i n d i c a t e s  t h a t  t h e  Navy might  w e l l  c o n t a c t  some or 
a l l  o f  t h e  i n d i v i d u a l s  l i s t e d  to  a s c e r t a i n  whether  t h e  

W e  a g r e e .  The i n s t r u c t i o n s  f o r  p r e p a r i n g  p r o p o s a l s ,  
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o f f e r o r  performed t h e  c o n t r a c t  i n  q u e s t i o n  s a t i s f a c t o r i l y .  
We t h e r e f o r e  c a n n o t  agree t h a t  Kirk-Mayer was unaware of 
t h e  p o s s i b i l i t y  t h a t  its per formance  a s  incumbent would be 
a s s e s s e d  d u r i n g  e v a l u a t i o n  and,  i n  any e v e n t ,  w e  t a k e  no  
o b j e c t i o n  t o  a p r o c u r i n g  agency c h e c k i n g  a n  o f f e r o r ' s  
per formance  u n d e r  p a s t  Government c o n t r a c t s  d u r i n g  e v a l u a -  
t i o n ,  See D e c i s i o n  S c i e n c e s  - C o r p o r a t i o n ,  B-183773, Septem- 
b e r  2 1  ,T7*6776z2 CPD 260. 

Kirk-Player n e x t  c o n t e n d s  t h a t  t h e  Navy d e l i b e r a t e l y  
t r i e d  t o  a v o i d  t h e  advan tage  of Kirk-Mayer 's  incumbency by 
e v a l u a t i n g  t h e  o f f e r o r ' s  e x p e r i e n c e  o n  a minimum o f  f o u r  
similar c o n t r a c t s  and by l i m i t i n g  c red i t  f o r  e x p e r i e n c e  to  
t h e  pas t  3 y e a r s .  Zecause Kirk-Mayer had o n l y  one  major 
s e r v i c e  c o n t r a c t  of t h i s  t y p e  d u r i n g  t h i s  p e r i o d ,  it a r g u e s  
t h a t  i t  was p r e j u d i c e d  by t h i s  e x p e r i e n c e  r equ i r emen t .  
Kirk-Mayer a l so  p o i n t s  o u t  t h a t  a n  incumbent  c o n t r a c t o r  is 
e n t i t l e d  to  t h e  c o m p e t i t i v e  a d v a n t a g e s  i t  e n j o y s  by v i r t u e  
of incumbency. 

O u r  B i d  Protest P r o c e d u r e s  require t h a t  p r o t e s t  o f  a n  
a l l e g e d  s o l i c i t a t i o n  i m p r o p r i e t y  a p p a r e n t  pr ior  t o  t h e  
c l o s i n g  d a t e  f o r  r e c e i p t  o f  p r o p o s a l s  be f i l e d  p r i o r  to  t h e  
c l o s i n g  t i m e ,  e i t h e r  w i t h  t h e  p r o c u r i n g  agency  or t h i s  
O f f i c e .  4 C.F.R. S 2 1 . 2 ( a )  (1983) .  Here, t h e  e v a l u a t i o n  
c r i t e r i o n  e n t i t l e d  " e x p e r i e n c e "  c l e a r l y  states t h a t  pro- 
posals which  f a i l  t o  l i s t  a t  l ea s t  f o u r  comparable con- 
t rac t s  " w i l l  be downgraded" and t h e  s o l i c i t a t i o n ' s  p r o p o s a l  
p r e p a r a t i o n  i n s t r u c t i o n s  l i m i t s  q u a l i f y i n g  c o n t r a c t s  t o  
t h o s e  awarded t h e  p r e c e d i n g  3 y e a r s .  T h u s ,  t h e  concern 
s h o u l d  have been raised p r i o r  t o  t h e  c l o s i n g  t i m e .  S i n c e  
i t  was not, t h i s  a s p e c t  of t h e  protest  is u n t i m e l y  and n o t  
for  c o n s i d e r a t i o n .  

Kirk-Mayer f u r t h e r  c o n t e n d s  t h a t  t h e  Navy impai red  t h e  
i n t e g r i t y  o f  t h e  procurement  p r o c e s s  by f a v o r a b l y  r a t i n g  
PacOrd ' s  proposed  management and t e c h n i c a l  p e r s o n n e l  
d e s p i t e  t h e  f a c t  t h a t  t h e y  were t h e n  i n  t h e  employ of  
Kirk-Mayer, t h e r e b y  f o s t e r i n g  c o n f l i c t s  o f  i n t e r e s t ,  
breaches o f  employment contracts  and u n f a i r  c o m p e t i t i o n .  
I n  t h i s  r e g a r d ,  Kirk-Mayer i d e n t i f i e s  a number o f  
ex-employees t h a t  PacOrd a l l e g e d l y  c o n t a c t e d  t o  o b t a i n  
Kirk-Mayer p r i c i n g  and o t h e r  b u s i n e s s  c o n f i d e n t i a l  i n f o r -  m a t i o n ,  t o  Kirk-Mayer's d e t r i m e n t  i n  t h e  c o m p e t i t i o n .  I 

The Navy r e p l i e s  t h a t  of t h e  22 resumes  s u b m i t t e d  by 
PacOrd f o r  e v a l u a t i o n ,  o n l y  o n e  i n d i c a t e d  t h a t  t h e  i n d i v i d -  
u a l  w a s  i n  Kirk-Xayer 's  employ. F u r t h e r ,  t h e  Navy a r g u e s  
t h a t  q u e s t i o n s  s u c h  as  these i n v o l v i n g  a l l e g e d  b r e a c h e s  o f  

- 5 -  



B-208582 

employment c o n t r a c t s  are f o r  r e s o l u t i o n  by t h e  p r i v a t e  
par t ies  i n v o l v e d ,  t h rough  t h e  courts i f  n e c e s s a r y ,  r a t h e r  
t h a n  th rough  c o n s i d e r a t i o n  a s  a n  e l e m e n t  of t h e  procurement  
process. We agree. B a s i c a l l y ,  Kirk-Mayer is a l l eg ing  
p r i v a t e  improper  b u s i n e s s  p r a c t i c e s  o n  PacOrd 's  p a r t ,  a 
matter t h a t  w i l l  n o t  be c o n s i d e r e d  under  o u r  Bid P r o t e s t  
P r o c e d u r e s ,  Johnson C o n t r o l s ,  --- - I n c . ,  B-206141, February  17, 
1982 ,  82-1 CPD 142 ,  and w e  see n o t h i n g  iinproper i n  how t h e  
Navy handled  t h i s  aspect of  t h e  e v a l u a t i o n .  

Kirk-Mayer a d d i t i o n a l l y  c o n t e n d s  t h a t  t h e  Navy gave  
PacOrd g r e a t e r  c r e d i t  t h a n  it d i d  Kirk-Mayer i n  e v a l u a t i n g  
a n  i n d i v i d u a l  t h a t  b o t h  f i r m s  proposed .  The Navy r e p l i e s  
t h a t  t h e  i n d i v i d u a l  was proposed f o r  d i f f e r e n t  management 
p o s i t i o n s  and ,  hence ,  was r a t e d  d i f f e r e n t l y  by t h e  Navy f o r  
e a c h  f i rm.  The r e c o r d  shows t h a t  Kirk-Mayer proposed t h i s  
i n d i v i d u a l  a s  g e n e r a l  manager w h i l e  PacOrd proposed him a s  
a n  a s s i s t a n t  manager, Moreover, because  t h i s  i n d i v i d u a l  
had s e r v e d  as  a n  a s s i s t a n t  manager f o r  many y e a r s ,  b u t  f o r  
o n l y  a s h o r t  t i m e  as  a manager, t h e  Navy c o n s i d e r e d  t h e  
i n d i v i d u a l ' s  g r e a t e r  e x p e r i e n c e  when e v a l u a t i n g  him a s  a n  
a s s i s t a n t  manager. Accord ing ly ,  w e  b e l i e v e  t h a t  t h e  Navy 
had a reasonable b a s i s  f o r  g i v i n g  t h i s  i n d i v i d u a l  a h i g h e r  
r a t i n g  under  PacOrd 's  p r o p o s a l  t h a n  he was g i v e n  under  
Kirk-Mayer ' s p r o p o s a l  . 

Kirk-Mayer a l so  a l l e g e s  t h a t  t h e  Navy u n l a w f u l l y  
p r o v i d e d  PacOrd w i t h  Kirk-Xayer 's  l a b o r  r a t e s .  Kirk-Mayer 
b a s e s  t h i s  a l l e g a t i o n  on a s t a t e m e n t  i n  t h e  Navy b u s i n e s s  
c l e a r a n c e  memorandun t h a t  " i t  a p p e a r s  * * * PacOrd h a s  
a s c e r t a i n e d  Kirk-Mayer's ra tes  and h a s  mere ly  s l i g h t l y  
under-bid them. " 

The Navy e x p l a i n s  t h a t  PacOrd o b t a i n e d  a copy of 
Kirk-Mayer 's  p r i o r  c o n t r a c t  under  t h e  Freedom o f  Informa- 
t i o n  A c t ,  which, b e i n g  a l a b o r  hour  t y p e  c o n t r a c t ,  con- 
t a i n e d  Kirk-Mayer 's  p r i o r  ra tes  and may account for t h e  
s i m i l a r i t y  o f  PacOrd 's  r a t e s  i n  t h e  p r e s e n t  compe t i t i on .  
I n  any  e v e n t ,  t h e  p r o t e s t e r  has n o t  p rov ided  any p r o b a t i v e  
e v i d e n c e  o f  t h e  Navy's  improper  d i s c l o s u r e  o f  Kirk-Player's 
labor rates,  and t h e r e f o r e  h a s  n o t  met i t s  burden o f  proof  
on t h i s  i s s u e .  Enerqy and Resource C o n s u l t a n t s ,  I n c . ,  
B-205636, SeptemGer 2 2 ,  193z,--g2-2 CPD fsg. 

s o l i c i t a t i o n  r e q u i r e m e n t  f o r  p r o p o s i n g  a n  a c c e p t a b l e  f a c i l -  
i t y  f o r  t h e  work, e i t h e r  a t  t h e  t i m e  o f  n e g o t i a t i o n  o r  o f  
award. Consequen t ly ,  Kirk-iilayer u r g e s ,  because  PacOrd d i d  
n o t  s a t i s f y  a mandatory r e q u i r e m e n t ,  it was n o t  e n t i t l e d  to 
award . 

- 
Kirk-Mayer c o n t e n d s  t h a t  PacOrd d i d  n o t  s a t i s f y  t h e  
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According  t o  t h e  Navy, PacOrd proposed  a f a c i l i t y  
which was e v a l u a t e d  as  a c c e p t a b l e  a f t e r  i n i t i a l  d i s c u s s i o n s  
r e v e a l e d  t h a t  i t  had a d e q u a t e  o u t s i d e  storage space .  
PacOrd had o b t a i n e d  a n  o p t i o n  on t h i s  f a c i l i t y  f o r  t h e  
p e r i o d  December 1, 1981 t h r o u g h  A p r i l  1, 1982,  which would 
have cove red  t h e  e n t i r e  procurement  th rough  c o n t r a c t  award, 
w i t h  30 d a y s  t o  s p a r e ,  had t h e  Navy m e t  i t s  s c h e d u l e  of 
March 1 f o r  comrncnce~nent of work under  t h e  new c o n t r a c t .  
However, t h e  procurement  was d e l a y e d  and b e s t  and f i n a l  
o f f e r s  were n o t  o b t a i n e d  u n t i l  June  29 and award was 
postponed u n t i l  J u l y  29. Whether t h e  Navy's e v a l u a t o r s  
knew t h a t  PacOrd ' s  o p t i o n  had e x p i r e d  a t  t h e  t i m e  of f i n a l  
e v a l u a t i o n  of o f f e r s  and award is  n o t  clear from t h e  
r e c o r d ,  b u t  once award was made PacOrd o f f e r e d  a n o t h e r  
f a c i l i t y  which w a s  a l so  e v a l u a t e d  a s  a c c e p t a b l e  t o  t h e  
Navy. The Navy n o t e s  t h a t  t h e  s o l i c i t a t i o n  p r o v i d e d  t h a t  
t h e  c o n t r a c t o r ' s  f a c i l i t y  need n o t  be a v a i l a b l e  u n t i l  30 
d a y s  a f t e r  award, and t h a t  PacOrd s a t i s f i e d  t h i s  r e q u i r e -  
ment w i t h  i t s  s u b s t i t u t e d  f a c i l i t y .  

The r e c o r d  i n d i c a t e s  t h a t  t h e  Navy a d h e r e d  t o  t h e  
e v a l u a t i o n  c r i t e r i a  when i t  o r i g i n a l l y  conc luded  t h a t  
PacOrd s a t i s f i e d  t h e  m i n i m u m  f a c i l i t y  c r i t e r i a .  Then, 
because  t h e  Navy had p r e v i o u s l y  de t e rmined  t h a t  t h e  PacOrd 
and Kirk-Mayer p r o p o s a l s  were e s s e n t i a l l y  equal  t ech -  
n i c a l l y ,  t h e  b e s t  and f i n a l  o f f e r s  s o l i c i t e d  from t h e  t w o  
f i r m s  were e v a l u a t e d  on p r i c e  alone. F a c i l i t i e s  were n o t  
f u r t h e r  e v a l u a t e d  p r i o r  t o  award. However, had t h e  Navy 
r e a l i z e d  t h a t  PacOrd ' s  o p t i o n  on t h e  o r i g i n a l  f a c i l i t y  had 
e x p i r e d ,  w e  t h i n k  it l i k e l y  t h a t  t h e  Navy would n o t  have 
r e j e c t e d  PacOrd ' s  h i g h l y  c o m p e t i t i v e  p r o p o s a l ,  b u t  i n s t e a d  
would have reopened  d i s c u s s i o n s  t o  a l l o w  PacOrd to  upda te  
i t s  p r o p o s a l  w i t h  r e s p e c t  t o  f a c i l i t i e s  s i n c e  it was t h e  
d e l a y  i n  t h e  procurement  p r o c e s s  and n o t  P a c o r d ' s  
d e l i b e r a t e  d e s i g n  t h a t  l e d  t o  t h e  e x p i r a t i o n  o f  i ts 
o p t i o n .  Consequen t ly ,  w e  d o  n o t  b e l i e v e  t h a t  Kirk-Mayer 
was p r e j u d i c e d  by t h e  Navy's f a i l u r e  t o  n o t e  t h e  exp i r a t ion  
o f  PacOrd 's  o p t i o n .  

Kirk-Mayer a l so  c o n t e n d s  t h a t  t h e  Navy's  e v a l u a t i o n  
shou ld  be d i s q u a l i f i e d  because  o f  a c o n f l i c t  o f  in terest  of 
a member o f  t h e  e v a l u a t i o n  p a n e l .  I n  summary, Kirk-Mayer 
a l l e g e s  t h a t  a n  i n d i v i d u a l  who Kirk-Mayer had employed f o r  
a s h o r t  p e r i o d  a s  q u a l i t y  assurance manager and who PacOrd ~ 

t h e n  proposed  f o r  t h a t  p o s i t i o n  had a b r i e f ,  i n f o r m a l  -I 

e s n v e r s a t i o n  w i t h  a member o f  t h e  e v a l u a t i o n  p a n e l  d u r i n g  
which t h a t  i n d i v i d u a l ' s  employment by Kirk-Mayer was d i s -  
cussed .  

The Navy d e n i e s  t h a t  t h i s  c o n v e r s a t i o n  took  place. I n  
any e v e n t ,  w e  f a i l  t o  see how s u c h  a c o n v e r s a t i o n  would 
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have caused a c o n f l i c t  of in te res t ,  since t h e r e  is no 
i n d i c a t i o n  t h a t  t h e  inember of t h e  e v a l u a t i o n  p a n e l  stood to 
ga in  a n y t h i n g  even i f  t h e  c o n v e r s a t i o n  occurred as  Kirk-  
Mayer s u g g e s t s .  Accord ing ly ,  Kirk-Mayer h a s  n o t  s a t i s f i e d  
t h e  bu rden  of proof  n e c e s s a r y  t o  show c o n f l i c t  of i n t e r e s t  
and w e  w i l l  n o t  c o n s i d e r  this crround €or Protest on t h e  
merits. 
March 1, 1 9 8 3 ,  83-1-fPD - i K  

- See L o u i s  Ber-er & Associates, -.- I ~ C . ~  -- B-208502, 

F i n a l l y ,  Kirk-Mayer con tends  t h a t  t h e  wage de termina-  
t i o  i n c l u d e d  w i t h  t he  s o l i c i t a t i o n  was d e f e c t i v e  because it 
c o v e r e d  o n l y  t w o  of t h e  smaller c a t e g o r i e s  of work pe r -  
formed u n d e r  t h e  c o n t r a c t .  Because t h i s  a l l e g e d  d e f i c i e n c y  
was a p p a r e n t  on t h e  face of t h e  s o l i c i t a t i o n ,  t h i s  aspect 
of t h e  p r o t e s t  is unt imely .  4 C.F.R. 5 2 1 . 2 ( a ) .  

The pro tes t  is dismissed i n  p a r t  and  d e n i e d  i n  p a r t .  

2. d- 
l l e r  G e n e r a l  

of t h e  Un i t ed  States  
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