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3. P r o c c i r i n g  agency i s  n o t  r e q u i r e d  t o  
conduct preaward survey when the a g e n c y  
i s  i n  p o s s e s s i o n  of i n f n r r # i d t i . o n  
s u f f  i c i c n t  t o  ~iclke d r e s p s n s i b i l i t y  
d e t e r m i n a t i o n .  

U n i t e d  A i r c r a E t  a n d  T u r b i n e  C o r p o r a t i o n  ( U A T C )  
protcr,?- t-.?:~ award of a contrack iy t i l e  7 ) e f e n s e  I n d u s t r i a l  
Suppl.:~ C e n t e r  { I>ISC'\, 3efciir.c-l 1.oCjj.st.ics Agency (])LA) , tc! 
J a r . i d i c - d  B e a r i n q  C G . ,  I n c . ,  at. A :3,riclc7 of $144 for 40 steel  
s l eeve  S u s l i i r i g ~ .  '?:.,e b c l s f i i ~ g s  7;c:re p r o c u r e d  ur:\q-fer the 
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The p ro tc s  t i s  denied. 

The con t r ac t inq  o f f i c e r  based h i s  no?scspons ib i l i ty  
de te r : i ina t ion  on t h e  following s t < 2 l t e - ? e n t s  from a n  
Inter-Of € i c e  Memorandum contained j.n UXTC I s  vendor f i l e :  

"Subject con t r ac to r  has 5 9 ~ n  i n  h s i n e s s  
one rionth, does not 'nave warehouse 
f a c i l i t i e s  nor da t h e y  intenc! t o  c a r r y  on 
business with comraercial CuTtoIicrs. * * * 

"The above condit'cons (30 not qualify t h 2  
c o n t i a c t o r  as a regal ar (leal er uncfer t h e  
Valsh-Healey P u b l i c  Contract.; i c t  and, as  
siich, do n o t  make t h e  con t rdc to r  eliqiblc 
f o r -  purciiztses over $10, G O O .  I:lthonqh the 
Wnlsh-Healey Act- does n o t  a p i j l y  to 
purcIiases u n d e r  $10 ,030 ,  the condi t ions  
noted i n  pi ragraph 1 should %e considered 
w i i i  La tmking a determi na t ion  of 
respcnsibil .1 L y  on purziiases b e l o w  t h a t  
d o l l z r  level. 'I 

A preaward survey was ngt- c3nsi.lilred necessary bezause t h e  
purchase request  r e f  leztc, l  cin u r g e l i t  p r i o r i t y ,  and t h e  
d o l l a r  value of the  procllr21ieRt was m a l l  ($130.80 ~ u ~ t e d  by 
UATC and $144 by Jarnai ca) . The [ l ! > . l r - i ? ; i ? ~ > r i k ;  i b i l i t y  cletermina- 
t i o n  was not reCer::?d t o  S ~ A  for a c e r t i f i c a t e  of conpetency 
deterrninat ion.  

Due Process  a n d  D e  Facto Debarment 
----I_-- - - -  - -  

UATC contends t h a t  i t  was e n t i t l e d  t o  preaward no t i ce  
a s  a mat ter  of procedural. rlue process guaranteed by the  
F i f t h  A~~iendnient of t h e  Cons t i t u t ion .  URTC r e l i e s  on O l d  
Dominion D a i r e r o d ~ i c t s ,  I- --- - Inc.  - - - v. Sec re t a ry  -~ of Defense, - - 
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631 F .2d  953, 968-69 ( D . C .  C i r .  1980) :  R e l a t e d  I n d u s t r i e s ,  -- 
I n c .  v .  The I l n i t e d  S t a t e s ,  N o .  237-8 .3C,  k.L. C t . ,  May 2 6 ,  
1983 ,  1 FPD 134 ;  and  4 3  Comp.  G e n .  1 4 0  ( 1 9 6 3 ) .  

_.-- - -.--- -__ -.- 

Our OfEic .3  has  h e l d  t h a t  a c o n t r a c t i n g  o f f i c e r  may base 
a n  i n i t i a l  d e t c r n i n a t i u n  of n o n r e s p o n s i b i l i t y  upon the  
e v i d e i i c e  of record w i t h o u t  a f f o r d i n g  b i d d e r s  a n  o p p o r t u n i t y  
t o  e x p l a i n  o r  otherwise d e f e n d  a g a i n s t  t h e  e v i d e n c e .  
43 Comp.  Gen. s u p r a ,  a t  141: b l a y f a i r  C o n s t r u c t i o n  -- Conpany, 
B-192023, Sep temoer  11, 1978 ,  73-2 C P D  1 8 7 :  Xoward - -- F e r r i e l  -- & 
-_-I_ Sons, I n c . ,  B-134692, March 31, 1976,  76-1 CPD 211.  
ALthough D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  (DAR) $ 2-408.1 
(1976 e d . )  r e q u i r e s  prompt n o t i f i c a t i o n  t o  u n s u c c e s s f u l  
b i d d e r s  t ha t  t h e i r  b ids  have not b e e n  a c c e p t e d ,  there  is  no  
r e q u i r e m e n t  t h a t  bidders  be n o t i f i e d  i n  a d v a n c e  of award. 
H o w a r d  F e r r i e l  & Sons ,  I n c . ,  s u p r a .  -- - ~ - -- 

T h i s  c.35e i s  d i s t i n g u i s h a b l e  f r o m  both Old  I__ - Dominion -- - -- 
Dai ry  P r o d u c t s ,  I- I n c . ,  -- s u p r a ,  a n d  R e l a t e d  I n d u s t r i e s ,  -- - -- I n c . ,  
s u p r a ,  because L t does- [lot i n v o l v e  a c o n s t i t u t i o n a l  i n t e r e s t  
t o  be f ree  E r o m  g o v e r n m e n t a l  d e f a m a t i o n  o f  r e p u t a t i o n  which 
has a n  immediate and  t a n g i b l e  e f f e c t  o n  t he  a b i l i t y  t o  do 
b u s i n e s s .  I n s t e a d ,  t he  n e g a t i v e  r e s p o n s i b i l i t y  d e t e r m i n a -  
t i o n  was b a s e d  on  L J R T C ' s  lack of w a r e h o u s e  f a c i l i t i e s  a n d  
d e i n o n s t r a t e d  < * L i l i t y .  T h i s  d e t e r m i n a t i o n  d i d  n o t  a f f e c t  a 
Cons t i t l l k i a r id l .  i n t e r e s t  a n d ,  therefore ,  d i d  n o t  t r i g g e r  due 
process r e y u i r e n e n t s .  - S e e  B e l l  & H o w e l l ;  TopTer 
M a n u f a c t u r i n g  - __- - --- - C o r n o r a t i o n ,  --a- 6 1  Comp.  Gen. 596,-1 ( 1 9 8 2 ) ,  
82-2 CPD 224; N a v a j o  Food P r o d u c t s ,  I n c . ,  B-202433, 
S e p t e m b e r  9 ,  1981 ,  S1-2 CPD 2 0 6 .  

-- 

- - -I  - --- 

C o n c e r n i n g  t h e  a l l e g e d  I d e  -- f a c t o  d e b a r m e n t ,  w e  h a v e  
recvcjf i izei l  thit a bidder c a n  only be d e b a r r e d  o r  s u s p e n d e d  
f r o i n  c o m p e t i n g  f o r  Government  coritracts t h r o u g h  the pro- 
c e d u r e s  set f o r t h  i n  DAR $ 1-600,  -- e t  seq (1976  ed . ) .  S e e  
Ogalack - - -  & C o n p n y ,  58 Conp. Gen. 7 2 8  ( 1 9 7 9 ) ,  79-2 CPD 112; 
---I- Flashburn I E l e c t r i c i .  , B-189471,  A p r i l  10, 
19713, 78-1 CPU 277. It- i s  impioi3er for  a p r o c u r i n g  a g e n c y  
t o  s u b j e c t  a bidder t o  a de  f a c t o  d e b a r x e n t  t h a t  avoids 
Liiose p r o c e d u r e s  by r e p e a t e d  d e  t 3 r i n i n a t i o n s  of n o n r e s p o n s i -  
b i l i t y ,  or e v e n  a s i n g l e  n e g a t i v e  d e t e r m i n a t i o n  i f  it is a 
p a r t  of a l o n g  t e r m  d i s q u a l i f i c a t - i o n  a t tempt .  H o w a r d  
E l e c t r i c a l  - CorApany, -- 58 C o n p .  Gen. 303, 304, ( 1 9 m 9 - 1  
C P D  137 ;  Kahn's B a k e r 1  I n c . ,  B-185025,  Augus t  2 ,  1976,  76-2 
CPD 106 ;  43 Cornp. Gen. s u p r a ,  a t  141-42. However, t h i s  i s  
n o t  a case of d e  f ac to  debarment ':h-?caiise D I S C  has n o t  ex-  
c l u d e d  UATC fr6; cori t t -<Acting w i t h  it or a n y  other Government  

- 

- -- 

-I_p- - 
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agency. Macro S y s t e m s ,  Inc. : Ric,.ard Katon & Associates, 
Inc., B-195990, Aucjust 19, 1920, 80-2 C P 3  133, p. 10. See 
Computer Data S y s t e n s ,  1nc.--Reconsideration, - 61 Comp. 
Gen. 545, 550, 7 1 9 8 2 m -  C?D 75; F'srinont Division, 
Dynanics Corporation of Amc!rica, B-199159, July 15, 1981, 
81-2 CDD-F4, p. 5. In fact, documents furnished by DISC 
clearly dellonstrate that DISC has actively solicited UATC's 
quotations and, as of March 31, 1983, UATC had open 
(ordered, but not yet shipped) purchase orders which total 
$119,337.67. The only thing that UhTC has been denied in 
this case is an opportunity to perform a particular con- 
tract. See Myers & Myers, IDC., 527 F 2d 1252, 1258, (2nd 
Cir. 1 9 7 5 7  J . D .  PIascaro Ei Sons, Inc, v. Townshi 
Bristole, 497 F. Supp. 625, 628, (E.D. Penn9mp&oward 
Electric Cornpany, supra, at 304. Cf. Related Industries, 
- Iric., supra, at 18, in which the contracting officer stated 
his intention to not only deny the particular contract to 
Related, but to deny contracts to Related on a continuing 
basis. 

-. -- ---- 
- - 

-----___ 

Negative Responsibility Determination 

Procuring agencies are generally required to refer 
determinations that a small business is nonresponsible to 
the Sl3A. Our Office has held that an agency nay not avoid 
this requirement on the basis of either "urgency" or DAR 
1-705.4(c) (Defense Acquisition Circular 76-24, August 28, 
1980), which provides that referral shall not be made where, 
as here, small purchase procedures are used. See Metal 
Services -- Center, 62 Comp.  Gen.  134, 137-38, (19831, 83-1 
CPD 58; Z.A.N. Co., 5 9  Comp. G e r , .  637 (l980), 80-2 CPD 94. 
However, recently enacted SBA regulation 13 C.F.R. 

officer's discretion to determine whether a negative deter- 
mination involving a contract valued at less than $10,000 
should be referred to the SEA.  See Amco Tool & Die Co., 62 
Comp. Cen. 213 (19831, 83-1 CPD 246.  We do not find, given 
the argencyl and $130.80 to $144 value of this procurement, 
that the contracting officer abused this discretion. 

_I 

- 

125.5(d) (1983) provides that it is within the contracting 

- 

--- 
lAlthough "urgency" is irrelevant where the contract value 
is not less than $10,000 and referral is nondiscretionary, 
Metal Services Ccnt-er, supra, we consider it a relevant 
factor in determining whether a nonresponsibility determina- 
tion involving a contract valued less than $10,000 should be 
referred to the SBA.  

. . .  
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Where , as here  , t h e  c 3 n t r a c t  in<]  or'lficer does not  r e f e r ,  
pursuant  t o  h i s  d i s c r e t i o n a r y  a u t h o r i t y  under 13 C . F . R .  
$ 1.25.5 , a neyat ive deteri;iinai-ion of nonrespons ib i l i t y  t o  
t he  SSA, o ' ir  O f f i c t .  w i l l  r ev ied  the  n c : j a t i v e  de tc rn ina t ion .  
However , w e  w i l l  w.>t q{iesti.:J;i it unless  the p r o t e s t e r  can 
demonstrate bad f a i t h  by t h e  prozuririg agency or  a lack of 
any reasonclh1.e ~ = L S  i-s. \$?TO Tool & Die Co. , suora ; -- see 
Pmity ..--- Prec i s ion  - - - --._ Snrings d--- co., i n c . ,  ~ - 2 1 . 0 9 4 9 , 2 1 6 9 4 9 . 2 ,  

___I_ -. _.- . - - - - I 
J u l y  2 7 ,  1983, 83-2 CPD 1 3 3 .  

UATC contends t h a t  i t s  quo ta t ion  ws;s r e j e c t e d  because 
it f a i l e d  t o  q u a l i f y  as  a regular  dealer under the  
Walsh-3ealey Act. 41 1J .S .C.  35 ( 1 9 7 6 ) .  We d i sag ree .  
The I n t e r 4  fEice :ielnorandma a d v  isell coi i t ract ing o f f i c e r s  
t o  eva lua te  UXI'C quoizations not covered by the  Valsh-Healey 
Act on t h e  b a s i s  of t h e  conditior.5 noted i n  the  f i r s t  
paragraph, n;ltiIely, UATC ( 1 )  had b e e n  i n  business  1 month; 
( 2 )  does not. have warehouse f a c i L i t i e s ;  and ( 3 )  does n o t  
in tend  t o  ca r ry  ou t  business w i t : i  (30 anerc ia l  custo::iers. 
These stata:rienks ( t h e  dccuracy of which UATC does not 
c o n t e s t )  reasanably r e l a t e  t o  UATC ' s  demonstrated a b i l i t y  
arld c< ip ic i ty  t o  pe r fo rm the  c o n t r a c t .  Ve also f ind  that 
they reasonably support  D I S C  c, deteriiiriai:-ion t h a t  UATC was 
nonresponsi'ole t a  ;it?cforiJ t h i s  c o n t r a c t .  - See S.A.F .E.  ----I__ 

-- Exnort Corporation, B-209491; B-209492, A u q u s t  2 ,  1983, 
8 3 - 2  CPD 
preaward survey which found t h a t  t h e  p r o t e s t e r  ldcked 
adequate f a c i l i t i e s .  

__--I__ , i n  which we denied a L2rntest involving a 

UATC'S f i n a l  ground of p r o t e s t  i s  t h a t  D I S C  f a i l e d  t o  
conduct a preaward survey. A preaward survey is  an evalua- 
t i o n  by  a con t r ac t  a d n i n i s t r a t i o n  o f f i c e  of a prospec t ive  
c o n t r a c t o r ' s  c;.,;iacity t o  perf..;,rrn under t h e  terms of a pro- 
posed Coiltract, DAR $ 1-935.4 (Oi?-r'ense Acqui.sition C i rcu la r  
76-42, February 25, 1 9 8 3 ) ,  and i s  u s e d  t o  de te rn ine  respoii- 
s i b i l i t y .  However, t h e r e  i s  no reqi.iire;:innt t h a t  a preaward 
survey be conducted i n  al l .  cases. - Pararnat-ic . ~ - . -  - Fi.Lter 
Corporat ion,  8-210138, February 23, 1983 ,  83-1 CFD 187. 
For example, a preaward survey need not be conductecl where, 
a s  he re ,  t h e  information a v a i l a b l e  t o  the  purchasing 
off ice  ( the  memorandurn i n  UATC Is vendor file ) was s u f f i c i e n t  
t o  enable  t h e  con t r ac t ing  o f f i c e r  t o  nake a r e s p o n s i b i l i t y  
d e t c r i i i i n a l i o n .  DAK !$ 1-905.4 ( b )  ; Hopper Holmes, I n c . ,  
B-209193.2, December 2 2 ,  1992, 82-2  CPI) 568; S t r u t h e r s  --- - 
Elec t ron ic s  Corporation, --- - B-182967,  May 2 3 ,  1975, 75-1 
CPD 3 0 r K o r e o v e r ,  DAR $ 1--705.4(c) provides  t h a t  a 



B-210710 6 

preaward survey need  n o t  b e  conducted where s m a l l  purchase 
procedures are used. 

The p r o t e s t  is denied. 

C omp t r o 1 1 e 
of t h e  U n i t e d ,  S t a t e s  

G e  x e r  a 1 




