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A c c e p t a n c e  o f  a b i d  c o n t a i n i n g  a b l a n k  Buy 
A m e r i c a n  c e r t i f i c a t e  a n d  n o  i n d i c a t i o n  t h a t  
t h e  p r o d u c t  o f f e r e d  is  f o r e i g n  o b l i g a t e s  
t h e  b i d d e r  t o  s u p p l y  a d o m e s t i c  s o u r c e  end  
g r o d u c t ;  t h e  b i d d e r ' s  a b i l i t y  t o  d o  so is a 
q u e s t i o n  of r e s p o n s i b i l i t y  w h i c h  GAO w i l l  
n o t  r e v i e w  a b s e n t  e i t h e r  a s h o w i n g  o f  f r a u d  
o r  bad  f a i t h  o n  t h e  pa r t  of t h e  c o n t r a c t i n g  
a g e n c y  or  a n  a l l e g a t i o n  t h a t  d e f i n i t i v e  
r e s p o n s i b i l i t y  c r i t e r i a  h a v e  n o t  b e e n  m e t .  

A s h o w i n g  o f  f r a u d  or bad  f a i t h  r e q u i r e s  
v i r t u a l l y  i r r e f u t a b l e  p r o o f  o f  s p e c i f i c  a n d  
m a l i c i o u s  i n t e n t  t o  harm t h e  protester ,  a 
s t a n d a r d  n o t  m e t  i n  t h i s  case.  

A l t h o u g h  c o m p l i a n c e  w i t h  Buy A m e r i c a n  cer- 
t i f i c a t e  is  a matter o f  c o n t r a c t  a d m i n i s -  
t r a t i o n ,  GkO recommends  t h a t  t h e  a g e n c y  
p e r f o r m  a more prec ise  Buy A m e r i c a n  A c t  
a n a l y s i s ,  a n d  t ake  appropr i a t e  a c t i o n  
r e g a r d i n g  t h e  c o n t r a c t o r  i f  i t  d e t e r m i n e s  
t h a t  a f o r e i g n  e n d  i t e m  w a s  d e l i v e r e d .  

A e s c u l a p  I n s t r u m e n t s  C o r p o r a t i o n  p ro t e s t s  t h e  a w a r d  
o f  a c o n t r a c t  t o  ELMED I n c o r p o r a t e d  u n d e r  i n v i t a t i o n  f o r  
b i d s  (IFB) N o .  578-49-82, i s s u e d  by  t h e  V e t e r a n s  A d m i n i s -  
t r a t i o n  ( V A )  H o s p i t a l ,  H i n e s ,  I l l i n o i s .  The c o n t r a c t  was 
for a c o n t a i n e r  s y s t e m  t o  be u s e d  i n  s t e r i l i z i n g  o p e r a t i n g  
room i n s t r u m e n t s .  The  p r o t e s t e r  c o n t e n d s  t h a t  a l t h o u g h  
b o t h  I t  a n d  ELMED o f f e r e d  p roduc t s  m a n u f a c t u r e d  i n  
Germany ,  t h e  VA a d d e d  a 6 p e r c e n t  Buy A m e r i c a n  A c t  ( 4 1  
2 . S . C .  5 5  l o a - d  ( 1 9 7 0 ) )  e v a l u a t i o n  f q c t o r  o n l y  t o  i t s  b i d ,  
t h e r e b y  d i s p l a c i n g  i t  a s  t h e  l o w  b i d d e r .  

'or t h e  r e a s o n s  d i scussed  below,  w e  c a n n o t  q u e s t i o n  
t h e  p r c p r i e t y  of t h e  award; t h e r e f o r e  w e  d e n y  t h e  p r o t e s t .  
3ecEsse s e v e r a l  i tems i n  t h e  s y s t e m  u l t i m a t e l y  d e l i v e r e d  
were ecbossed " M a r t i n - S t a i n l e s s - G e r m a n y ,  " h o w e v e r ,  w e  a re  
conce rned  t h a t  ELYED may n o t  h a v e  complied w i t h  i t s  
c o n t r a c t u a l  o b l i g a t i o n  t o  s u p p l y  a domestic source e n d  
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product.  
t e d  t o  t h e  c o n t r a c t i n g  o f f i c e r  a f t e r  d e l i v e r y ,  a n d  w e  are 
u n a b l e  t o  u n d e r s t a n d  how t h e  c o n t r a c t i n g  o f f i c e r  c o u l d  
h a v e  s a t i s f i e d  h i m s e l f  from t h i s  e v i d e n c e  t h a t  t h e  system 
d e l i v e r e d  was a d o m e s t i c  s o u r c e  e n d  p r o d u c t .  Under  t h e s e  
c i r c u m s t a n c e s ,  w e  a r e  recommend ing  t h a t  t h e  VA perform a 
more p rec i se  Buy A m e r i c a n  A c t  a n a l y s i s  of t h e  s y s t e m  
d e l i v e r e d  a n d  take appropr ia te  a c t i o n  i f  i t  d e t e r m i n e s  
t h a t  ELMED d e l i v e r e d  a f o r e i g n  e n d  p r o d u c t .  

W e  r e v i e w e d  a pr ice  b r e a k d o w n  t h a t  ELMED s u b m i t -  

The I F B  r e q u e s t e d  b i d s  f o r  a s t a i n l e s s  s t e e l  con-  
t a i n e r  s y s t e m  a n d  s p e c i f i e d  t h e  M a r t i n  Norm- -Con ta ine r  
S y s t e m ,  o r  e q u a l .  
r e q u i r e d  t o  provide l i t e r a t u r e  d e s c r i b i n g  t h e  s y s t e m  
o f f e r e d  a n d  t o  i n d i c a t e  t h e  m a n u f a c t u r e r ' s  name,  t h e  
p r o d u c t  b r a n d ,  a n d  t h e  m o d e l  number .  The  IFB a l so  con-  
t a i n e d  a Buy A m e r i c a n  c e r t i f i c a t e ,  a s  r e q u i r e d  b y  F e d e r a l  
P r o c u r e m e n t  R e g u l a t i o n s  ( F P R )  S 1-6 .104-3 ,  w h i c h  r e q u i r e d  
b i d d e r s  t o  c e r t i f y  t h a t ,  except  as  o the rwise  i n d i c a t e d ,  
each e n d  p r o d u c t  o f f e r e d  w a s  a d o m e s t i c  s o u r c e  e n d  
p r o d u c t .  F o r e i g n  e n d  p roduc t s  were t o  be l i s t e d  o n  t h e  
c e r t i f i c a t e  t o g e t h e r  w i t h  t h e  c o u n t r y  o f  o r i g i n .  The 
r e g u l a t i o n s  p r o v i d e  t h a t ,  f o r  e v a l u a t i o n  p u r p o s e s ,  e a c h  
b i d  o f f e r i n g  a . f o r e i g n  e n d  p r o d u c t  is t o  b e  a d j u s t e d  by 
a d d i n g  t o  i t  a f a c t o r  o f  6 p e r c e n t  o f  t h e  o f f e r e d  p r i ce  
f o r  t h e  f o r e i g n  e n d  p r o d u c t .  FPR S 1 - 6 . 1 0 4 - 4 ( b ) .  

A b i d d e r  o f f e r i n g  a n  " e q u a l "  s y s t e m  was 

Two b i d s  were r e c e i v e d  i n  r e s p o n s e  t o  t h e  I F B .  The 
p ro tes te r  o f f e r e d  t h e  Aesculap S t e r i l e  C o n t a i n e r  S y s t e m  
a n d  p r o v i d e d  t h e  r e q u i s i t e  d e s c r i p t i v e  l i t e r a t u r e  and  
o t h e r  d a t a .  ELMED o f f e r e d  t h e  b r a n d  name s y s t e m .  P r io r  
t o  a n y  Buy A m e r i c a n  A c t  a d j u s t m e n t ,  t h e  p r o t e s t e r ' s  b i d  
was l o w ;  h o w e v e r ,  b e c a u s e  t h e  p ro t e s t e r  i n d i c a t e d  t h a t  1 9  
o f  t h e  2 1  r e q u i r e d  items i n  i t s  s y s t e m  were o f  West German 
o r i g i n ,  t h e  Vh a d d e d  6 p e r c e n t  t o  each f o r e i g n  i t em's  u n i t  
p r i c e .  F o l l o w i n g  t h e  a d j u s t m e n t ,  t h e  p r o t e s t e r ' s  b i d  was 
no  l o n g e r  l o w .  ELYED l e f t  t h e  Buy A m e r i c a n  c e r t i f i c a t e  
b l a n k ,  n o  a d j u s t m e n t  was made t o  i t s  b i d ,  a n d  t h e  VA 
a w a r d e d  i t  t h e  c o n t r a c t .  

The p r o t e s t e r  a l l e g e s  t h a t  t h e  b r a n d  name s y s t e m  
G f f e r e d  by ELhiED is m a n u f a c t u r e d  i n  'rlest Germany,  a n d  i s ,  
t h e r e f o r e ,  a f o r e i g n  e n d  p r o d u c t .  T h e  p r o t e s t e r  s t a t e s  
t h a t  t h e  c o n t r a c t i n g  o f f i c e r  was aware p r i o r  t o  award t h a t  
t h i s  s y s t e m  was of Xest German o r i g i n  a n d  s h o u l d  h a v e  
q u e s t i o n e d  E L M E D ' s  c e r t i f i c a t i o n  t o  t h e  c o n t r a r y .  Under  
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t h e s e  c i r c u m s t a n c e s ,  t h e  protester a r g u e s  t h a t  t h e  a d d i -  
t i o n  of a 6 p e r c e n t  e v a l u a t i o n  f a c t o r  t o  i t s  b i d ,  b u t  n o t  
t o  E L M E D ' s  b i d ,  i m p r o p e r l y  d i s p l a c e d  i t  as  t h e  l o w  b i d d e r .  
The c o n t r a c t i n g  o f f i c e r  r epor t s  t h a t  he  knew p r io r  t o  b i d  
o p e n i n g  t h a t  ELMED had  a m a n u f a c t u r i n g  p l a n t  i n  Germany. 
When b i d s  were opened  and  e v a l u a t e d ,  h e  d i d  n o t  q u e s t i o n  
t h e  f o r e i g n  c o n t e n t  o f  t h e  b rand  name s y s t e m ,  he  s a y s ,  
because ELXED c e r t i f i e d  t h a t  t h e  s y s t e m  t o  be f u r n i s h e d  
was a domestic end  p r o d u c t .  I n  a d d i t i o n ,  ELMED repre- 
s e n t e d  i n  i t s  b i d  t h a t  it was t h e  m a n u f a c t u r e r  of t h e  s y s -  
t e m  and  t h a t  t h e  p r i n c i p a l  place o f  p e r f o r m a n c e  o f  t h e  
c o n t r a c t  would be A d d i s o n ,  I l l i n o i s .  

b i d ;  t h e r e f o r e ,  it c e r t i f i e d  t h a t  t h e  p r o d u c t  i t  o f f e r e d  
was a domestic end  p r o d u c t .  c_ See Law Enfo rcemen t  Associ- 
a t e s ,  I n c . ,  B-205024, A p r i l  5 ,  1982, 82-1 CPD 304. I t s  
b i d  also d i d  n o t  o t h e r w i s e  i n d i c a t e  t h a t  t h e  i t e m s  t o  be 
s u p p l i e d  m i g h t  be  o f  f o r e i g n  o r i g i n ,  compare, Airpro 
Equipment  I n c . ,  B-209612, J a n u a r y  31 ,  1983, 83-1 C P D  105 
( b i d d e r  l e f t  c e r t i f i c a t e  b l a n k ,  b u t  i d e n t i f i e d  t h e  c o u n t r y  
of m a n u f a c t u r e  a s  "USA/England" ) ; Ampex C o r p o r a t i o n ,  
B-203021, F e b r u a r y  24, 1982, 82-1 C P D  163 ( b i d d e r  l e f t  
c e r t i f i c a t e  b l a n k ,  b u t  i n d i c a t e d  i n  i t s  b i d  t h a t  a p p r o x i -  
m a t e l y  39 p e r c e n t  o f  i t s  p r o p o s e d  c o n t r a c t  p r i ce  repre- 
s e n t e d  f o r e i g n  c o n t e n t ,  and f u r n i s h e d  i n f o r m a t i o n  
c o n c e r n i n g  t h e  domest ic  n a t u r e  o f  i t s  p r o d u c t s  t o  t h e  
a g e n c y  a f t e r  b i d  o p e n i n g ) ;  T r a i l  Equipment  Company, 
B-205026, J a n u a r y  2 7 ,  1982, 82-1 C P D  63 ( b i d  i n d i c a t e d  
t h a t  i t e m  may be m a n u f a c t u r e d  i n  e i t h e r  F r a n c e  or t h e  
U n i t e d  S t a t e s ) ,  and  i t  d o e s  n o t  appear t h a t  t h e  c o n t r a c t -  
i n g  o f f i c e r  r e q u e s t e d  o r  o b t a i n e d  a d d i t i o n a l  i n f o r m a t i o n  
b e a r i n g  on  t h i s  q u e s t i o n  f rom ELMED p r i o r  t o  award.  
t h i s  case is n o t  o n e  w h e r e ,  p r i o r  t o  award ,  a n  o f f e r o r  
i n d i c a t e d  i n  some way t o  a c o n t r a c t i n g  agency  t h a t  t h e  
o f f e r e d  p r o d u c t  m i g h t  n o t  be d o m e s t i c .  

t h e  Buy American c e r t i f i c a t e  i n  i t s  b i d ,  and d o e s  n o t  
o therwise  i n d i c a t e  t h a t  i t  is  o f f e r i n g  someth ing  o t h e r  
t h a n  a domestic end  p r o d u c t ,  a c c e p t a n c e  of t h e  b i d  w i l l  
r e s u i t  i n  a n  o b l i g a t i o n  on t h e  p a r t  o f  t h e  b i d d e r  t o  
f u r n i s h  a domestic e n d  p r o d u c t .  L a w  Enfo rcemen t  Associ- 
a t e s ,  I n c . ,  sup ra .  Whether  t h e  b i d d e r  h a s  t h e  a b i l i t y ,  
however ,  a c t u a l l y  t o  f u r n i s h  a domestic end  p roduc t  i s  
a n o t h e r  q u e s t i o n ,  wh ich  is  t o  be r e s o l v e d  w i t h i n  t h e  con-  
t e x t  of s r e s p o n s i b i l i t y  d e t e r m i n a t i o n .  Anmark Corpora- 
t i o n ,  5-192052, December 2 1 ,  1.978, 78-2 C P D  428. 

ELMED l e f t  b l a n k  t h e  Buy Amer ican  c e r t i f i c a t e  i n  i ts 

T h u s ,  

I f  a b i d d e r  does n o t  e x c l u d e  any  end  p r o d u c t  f rom 
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The award of the contract to ELMED constituted the 
contracting officer's affirmative determination that it 
was a responsible contractor. R.S. Bowers Construction 
Company, B-208164, November 29, 1982, 82-2 CPD 482. We 
review such determinations only if definitive responsibil- 
ity criteria were allegedly misapplied or upon a showing 
of possible fraud or bad faith. Delta Elevator Service 
Corporation, B-208252, March 23, 1983, 83-1 CPD 299. The 
protester does not allege that definitive responsibility 
criteria were misapplied. The protester does allege that 
the contracting officer did or should have known prior to 
award that the brand name system offered by ELMED was of 
German oricjin. 
under these circumstances, the contracting officer's 
determination that ELMED could supply a domestic source 
end product, - i.e., that ELMED was responsible, was fraud- 
ulent or was made in bad faith. 
does not support this conclusion. 

The protester appears to suggest that, 

We find that the record 

Contracting officials are presumed to act in good 
faith, and in order to show otherwise a protester must 
submit virtually irrefutable proof that they had a spe- 
cific and malicious intent to harm the protester. J. F. 
Barton Contracting Co., B-210663, February 22, 1983, 83-1 
CPD 177. 

The protester has submitted extensive materials, 
including product brochures and copies of correspondence, 
in an effort to demonstrate that the products ELMED 
offered to supply are, in fact, West German, and that the 
contracting officer knew this to be the case. 
tester places considerable emphasis on a brochure describ- 
ing the brand name Martin Norm--Container System. 
brochure states that it was printed in the Federal Repub- 
lic of Germany (West Germany) and lists, in German, the 
name and address of the company that the protester says 
actually manufactures the system, Gebruder Martin, of 
Tuttlingen, West Germany. The specifications in the bro- 
chure reference various " D I N "  numbers, which the protester 
says are German regulatory designations. Many of the con- 
tainers picti-ired in the brochure show no perforations in 
the bottom sections, which, says the protester, makes then 
stiitable only for European markets. The model numbers 
listed in the brochure correspond exactly to the model 
nuxbers listed in the IFB, presurmbly indicating that the 
contracting activity used the brochure to prepare the IFE. 
The protester also refers to a meeting held before the IFB 

The pro- 

The 
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was issued and attended by, among others, the contracting 
officer and representatives of the protester and ELMED. 
According to the protester, topics discussed at the meet- 
ing included the use of German filter material, the ade- 
quacy of German testing, and the size of ELMED's United 
States inventory. There could have been, says the pro- 
tester, no doubt on the part of anyone in attendance that 
both sterilizing systems are manufactured in Germany. 
Finally, the protester cites a number of written and oral 
statements by third parties to the effect that the brand 
name system is Germa.n. 

We reviewed the brochure describing the brand name 
system, and although it nay suggest that the brand name 
system is manufactured in Germany, we note that nowhere in 
the brochure does it specifically identify where the sys- 
tern is manufactured. There is also nothing in the bro- 
chure that would preclude the possibility that the system 
is manufactured, either wholly or in part, in the United 
States. As to the meeting held prior to the issuance of 
the solicitation at which it was allegedly clear to every- 
one in attendance that the brand name system was German, 
the protester offers only its uncorroborated assertion 
concerning the collective understanding as to the place of 
manufacture of the brand name system. This falls short of 
the high standard of proof required to show fraud or bad 
faith. In short, from the record before us, we cannot 
conclude with any degree of certainty that the contracting 
officer knew at the time of award that the brand name 
system was a foreign end product and that his affirmative 
determination of ELMED's responsibility was the result of 
fraud or bad faith. Rather, even if we were to draw the 
same inferences from the record as does the protester, the 
worst that can be said is that the  contracting officer's 
determination of ELMED's responsibility was negligent. We 
have held, however, that the scope of our review of 
affirmative responsibility determinations does not extend 
to cases involving negligence. AMF Incorporated, American 
Athletic Equipment Division--Reconsideration, 59 Comp. 
Gen. 90 ( 1 9 7 9 ) ,  79-2  CPD 344. 

The protest therefore is denied. 

A s  indicated at the outset, however, we are concerned 
over what was actually delivered under the contract, 
since when a major part of the system was delivered, 
several of the components were enbossed with the words 
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"Martin-Stainless-Germany." In response to an inquiry.. 
from the contracting officer, ELMED provided a breakdown 
of its price for the entire system. Satisfied that this 
breakdown established that the system was a domestic end 
product, the contracting officer accepted tHe system. We 
recognize that whether ELMED did, in fact, supply a domes- 
tic source end product relates to contract administration, 
a matter that is not cognizable under our Bid Protest 
Procedures, 4 C.F.R. Part 21 (1983); Central States 
Associates. B-210549. Februarv 16, 1983, 83-1 CPD 162. a 

Nevertheless, we are concerned as to how the contracting 
officer could have reasonably satisfied himself from the 
breakdown that the system delivered was a domestic end 
product. 

In the case of manufactured articles, a determination 
of compliance with the Buy American Act requires a two- 
step analysis: first, whether the end product was manu- 
factured in the United States, and second, whether the 
cost to the contractor of the domestic components of the 
end product exceeded 50 percent of the cost of all the 
Components of that end product. - See Bell Helicopter 
Textron, 59 Comp. Gen. 158, 1 6 1  ( 1 9 7 9 ) ,  79-2 CPD 431. In 
this case, the largest item on ELMED's breakdown was 
S66,793.82 for "Labor-Machine shop * * * Forwarding, Over- 
head expenses, Sales commission, Investment and warranty 
allowance provided by ELMED INCORPORATED." The breakdown 
did not indicate how much of the $66,793.82 was attribut- 
able to which of the listed subitems, some of which nay 
not properly be considered on the domestic side of the Buy 
American Act equation. More importantly, there was no 
indication that ELMED's breakdown was based on cost, which 
is the only consideration in a proper analysis under the 
Act. - See Ampex Corporation, supra. Under these circum- 
stances, we are recommending that the agency perform a 
nore precise Buy American Act analysis, and in the event 
it is determined that a foreign end item was supplied, 
that the agency consider taking appropriate action with 
respect to the contractor. 

,?. vcc*, 
ler General 

States 
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