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THE COMPTROLLER mENtRAL 

DECISION O F  T H 8  UNITaD B T A T I m  
W A S H I N G T O N .  O . C .  P O S P 8  

DATES: August 10, 1983 

MATTER OF: Howard A, Morr ison - R e t r o a c t i v e  Temporary 
Promotion - Agency R e g u l a t i o n s  

I DIGEST: 

Agency asser ts  t h a t  i ts i n t e r n a l  
r e g u l a t i o n s  which e s t a b l i s h  a p o l i c y  to 
make temporary  promot ions  f o r  d e t a i l s  
mandatory a f t e r  30 d a y s ,  w a s  based on 
our e a r l y  Turner -Caldwel l  d e c i s i o n s  I 
5 5  ComD,. Gen. 539 (1975)  s u s t a i n e d  a t  _ -  - 

56 Comb. Gen. 427 (1977)  . 
agency a r g u e s  t h a t  a f t e r  Turner-Caldwell  - 111, 61 Comp. Gen. 408 ( 1 9 8 2 ) ,  which 
overruled p r i o r  Turner-Caldwell  d e c i -  
s i o n s ,  t h e  a g e n c y ' s  p o l i c y  changed and 
i ts  r e g u l a t i o n s  d i d  n o t  r e q u i r e  such  
temporary  promot ions .  However, a read-  
i n g  of t h e  a p p l i c a D l e  agency r e g u l a t i o n s  
show t h a t  no changes  were made, and ,  
t h e r e f o r e ,  w e  conc lude  on t h e  b a s i s  of 
t h e  a g e n c y ' s  r e g u l a t i o n s  t h a t  a nondis -  
c r e t i o n a r y  p o l i c y  to  g r a n t  temporary 
promot ions  f o r  employees d e t a i l e d  t o  a 
h ighe r -g raded  p o s i t i o n  f o r  more t h a n  
30 d a y s  e x i s t e d .  Accord ingly ,  t h e  
employee may be g r a n t e d  a r e t r o a c t i v e  
temporary  promot ion  beg inn ing  t h e  
3 1 s t  day  of t h e  d e t a i l .  

Therefore, 

T h i s  d e c i s i o n  r e s p o n d s  t o  a r e q u e s t  by t h e  Honorable  
Danford L. Sawyer,  Jr . ,  T h e  P u b l i c  P r i n t e r ,  c o n c e r n i n g  
t h e  claim of Mr. Howard W. Morr ison ,  for a r e t r o a c t i v e  
temporary  promot ion  and backpay. T h i s  d e c i s i o n  h a s  been 
handled  as  a l a b o r - r e l a t i o n s  matter under o u r  p r o c e d u r e s  
c o n t a i n e d  i n  4 C.F.R. P a r t  22 (1982)  and, i n  t h i s  r e g a r d ,  w e  
have r e c e i v e d  comments from t h e  Graph ic  A r t s  I n t e r n a t i o n a l  

, Union, Local N o .  4B, and M r .  Morr ison.  

The issue p r e s e n t e d  is  whether  t h e  Government P r i n t i n g  
O f f i c e  (GTO) h a s  e s t a b l i s h e d  th rough  i t s  own r e g u l a t i o n s  
a n o n d i s c r e t i o n a r y  agency 2 o l i c y  t h a t  employees who are  
d e t a i l e d  t o  h ighe r -g raded  p o s i t i o n s  f o r  o v e r  30 d a y s  are 
e n t i t l e d  to  a t e n p o r a r y  promotion.  T h i s  d e c i s i o n  h o l d s  t h a t  
t h e  a p p l i c a b l e  GPO r e g u l a t i o n s  e s t a b l i s h e d  a n o n d i s c r e t i o n -  
a r y  agency p o l i c y  o f  temporary  promotions o f  employees :xi 
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o v e r l o n g  d e t a i l s  which c o n t i n u e d  a f t e r  our Turner -Caldwel l  
I and I1 d e c i s i o n s  on  temporary  promot ions  for o v e r l o n g  
d e t a i l s  were r e v e r s e d  by o u r  d e c i s i o n  i n  Turner -Caldwel l  
I11 . - 

I FACTS 

The f a c t s  i n  t h i s  case are n o t  i n  d i s p u t e ,  
M r .  Morrison was a Journeyman Bookbinder a s s i g n e d  t o  t h e  
Pamphlet S e c t i o n  i n  t h e  Binding  D i v i s i o n ,  
to  t h e  p o s i t i o n  as  a Group Chief  i n  t h e  Fo ld ing  Room from 
September  1 ,  1980 ,  t o  August  15, 1981,  and h e  performed a l l  
d u t i e s  and  assumed a l l  r e s p o n s i b i l i t i e s  t h a t  g o  w i t h  t h a t  
p o s i t i o n  d u r i n g  t h e  t i m e  of t h e  d e t a i l .  

I n  i t s  s u b m i s s i o n ,  GPO e x p l a i n s  t h e  factors which  l e d  
to  t h e  o v e r l o n g  d e t a i l  i n  t h i s  case, The  agency e x p l a i n s  
t h a t  as  a r e s u l t  o f  a f i n d i n g  o f  l i a b i l i t y  i n  c lass  a c t i o n  
law s u i t  b r o u g h t  by f ema le  Journeyman Binding Xorkers, GPO 
ag reed  t h a t  i t  w o u l d  n o t  f i l l  any s u p e r v i s o r y  or o t h e r  
uprate p o s i t i o n s  i n  t h e  Binding  D i v i s i o n ,  e x c e p t  on a 
temporary  bas i s ,  u n t i l  a d e c i s i o n  o n  r e l i e f  was i s s u e d  by 

H e  was d e t a i l e d  

t h e - D i s t r i c t  C o u r t .  Thompson, e t  a l .  v ,  Boyle ,  499 F. 
Supp, 1147 (D.D.C. 1 9 7 9 ) .  I n  i t s  r e l i e f  d e c i s i o n ,  t h e  court  
r e q u i r e d  GPO t o  make promot ions  to  u p r a t e  and s u p e r v i s o r y  
pos i t i ons  w i t h i n  t h e  Binding  D i v i s i o n  on a quota basis w i t h  
c e r t a i n  of these p romot ions  n e c e s s a r i l y  g o i n g  t o  t h e  class 
p l a i n t i f f s  i n  t h e  l i t i g a t i o n .  S u b s e q u e n t  t o  t h e  r e l i e f  
decision, t h e  Government d e c i d e d  t o  a p p e a l  c e r t a i n  a s p e c t s  
of t h e  Distr ic t  C o u r t ' F  d e c i s i o n .  The  a p p e a l  was a rgued  o n  
September 2 3 ,  1981,  and w a s  d e c i d e d  on  A p r i l  27 ,  1982.  
Thompson, e t  a l .  v .  Sawyer,  678  F.2d 257 (D.C.  C i r ,  1 9 8 2 ) .  
From t h e  da te  o f  t h e  i n i t i a l  l i a b i l i t y  dec is ion  i n  October 
1979, u n t i l  a J o i n t  S t i p u l a t i o n  w a s  e n t e r e d  i n t o  and f i l e d  
w i t h  t h e  cour t  on  J u n e  15, 1981,  v e r y  few p romot ions  were 
p r o c e s s e d  and ,  as a r e su l t ,  t h e  s u p e r v i s o r y  and u p r a t e  
workforce  was u n d e r s t a f f e d .  Management f i l l e d  these 
p o s i t i o n s  o n  a temporary  d e t a i l  b a s i s  w i t h  lower-graded 
employees,  i n c l u d i n g  N r .  Morr i son .  

On September  2 3 ,  1981,  M r .  Morrison wrote t o  t h e  
Director of P e r s o n n e l  s e e k i n g  payment f o r  those p e r i o d s  
t h a t  h e  had been d e t a i l e d  t o  a h ighe r -pa id  p o s i t i o n ,  The 
Director of P e r s o n n e l  d e n i e d  t h e  claim o n  t h e  b a s i s  of 
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t h e  C o u r t  of C l a i m s  d e c i s i o n  i n  Wilson v. Un i t ed  S ta tes ,  
C t ,  C1 .  N o .  324-81C, ( O r d e r ,  October 23, 1981). The un ion  
t h e n  wrote t o  t h e  Director o f  P e r s o n n e l  c o n t e n d i n g  t h a t  
i n t e r n a l  GPO r e g u l a t i o n s  r e q u i r e d  t h a t  payments be made 
f o r  o v e r l o n g  de t a i l s .  T h e  agency h a s  contended  t h a t  these 
r e g u l a t i o n s  d o  n o t  r e q u i r e  t h a t  t h e  employee be p a i d  a t  
t h e  h ighe r -g raded  p o s i t i o n  f o r  a n  o v e r l o n g  d e t a i l .  

Lega l  Background 

B e f o r e  d i s c u s s i n g  t h e  i s s u e s  i nvo lved  i n  t h i s  p a r t i c  - 
l a r  claim, w e  b e l i e v e  i t  w i l l  be h e l p f u l  t o  d i s c u s s  o u r  
recent decision i n  Turner -Caldwel l  111, 61 Comp. Gen. 408 
(B-203564, May 25, 1982), which ,  i n  e f f e c t ,  o v e r r u l e d  o u r  
prior Turner -Caldwel l  d e c i s i o n s .  Our Turner-Caldwell  
d e c i s i o n s ,  55 Comp. Gen. 539 (1975), s u s t a i n e d  i n  56 Comp. 
Gen. 427 (1977), r e p r e s e n t e d  a d e p a r t u r e  from p r i o r  deci- 
s i o n s  o f  our  O f f i c e  r e g a r d i n g  t h e  e n t i t l e m e n t  of employees 
t o  temporary  promot ions  where t h e y  have been d e t a i l e d  t o  
h i g h e r  l e v e l  p o s i t i o n s  for more t h a n  120 d a y s  w i t h o u t  t h e  
p r i o r  a p p r o v a l  of t h e  C i v i l  S e r v i c e  Commission (now O f f i c e  
of P e r s o n n e l  Management). See  52 Comp. Gen. 920 (1973). 
O u r  Turner -Caldwel l  d e c i s i o n s  allowed temporary  promot ions  
under  s u c h  circumstances, f o l l o w i n g  a d e c i s i o n  of t h e  Board 
o f  Appeals  and Review, C i v i l  S e r v i c e  Commission, d a t e d  
A p r i l  19, 1974, w h i c h  h e l d  t h a t  t h e  remedy e x p r e s s e d  i n  t h e  
F e d e r a l  P e r s o n n e l  Manual for a n  a g e n c y ' s  f a i l u r e  t o  obtain 
prior C i v i l  S e r v i c e  Commission a p p r o v a l  t o  e x t e n d  a d e t a i l  
was a temporary  promot ion  f o r  t h e  employee. 

S u b s e q u e n t l y ,  t h e  C o u r t  of C l a i m s  d e c i d e d  A.  Leon 
Wilson V. Un i t ed  S t a t e s ,  C t .  C 1 .  N o .  324-81C, Order ,  
October 23, 1981. T h e  p l a i n t i f f  had s o u g h t  a r e t r o a c t i v e  
temporary  promot ion  and backpay f o r  an  a l l e g e d  h i g h e r  l e v e l  
d e t a i l  based upon o u r  T u r n e r - C a l d w e l l  d e c i s i o n s .  T h e  court  
d e n i e d  t h e  p l a i n t i f f ' s  claim by r e l y i n g  upon i t s  p r i o r  deci- 
s i o n s  w h e r e  i t  had d e n i e d  r e l i e f  f o r  o v e r l o n g  d e t a i l s .  I n  
a d d i t i o n ,  t h e  cou r t  i n  W i l s o n  a d d r e s s e d  o u r  Turner-Caldwell  
decisions b u t  d e c l i n e d  t o  fo l low t h e m ,  s t a t i n g  t h a t  n e i t h e r  
t h e  a p p l i c a b l e  s t a t u t e  ( 5  U.S .C .  S 3341) n o r  t h e  Federal  
P e r s o n n e l  Manual a u t h o r i z e s  a r e t r o a c t i v e  temporary  promo- 
t i o n  and backpay i n  cases i n v o l v i n g  o v e r l o n g  d e t a i l s .  

/- 

d 

A f t e r  t h e  Wilson d e c i s i o n  w a s  i s s u e d ,  w e  r e c o n s i d e r e d  
t h e  T u r n e r - C a l d w e l l  d e c i s i o n s  i n  Turner -Caldwel l  111, c i t e d  

- 3 -  



B-2 1 09 1 7 

above. 
have decided to adopt the Wilson decision and no longer 
follow our Turner-Caldwell I11 decision as they apply to all 
pending and future claims. 

lation or by the terms of a collective bargaining agreement, 
has the discretion to establish a specified period under 
which it becomes mandatory to promote an employee who is 
detailed to a higher-graded position. Thus, an agency may 
establish a specified period by regulation, or it may bar- 
gain away its discretion and agree to a specified period 
through a provision of a collective bargaining agreement. 
If the regulation or the agreement establishes a nondiscre- 
tionary agency policy and if the provision in question is 
consistent with applicable Federal laws and regulations, 
then the violation of such a mandatory provision in a regu- 
lation or negotiated agreement which causes an employee to 
lose pay, allowances or differentials may be found to be an 
unjustified or unwarranted personnel action under the Back 
Pay Act, 5 U.S.C. S 5596 (Supp. I11 1979). 

Therefore, after the Wilson case, we held that such 
agency regulations and clauses in collective bargaining 
agreements provided authority for the payment of backpay for 
three employees who were involved in an overlong detail. 
Beachley and Davis, 6 1  Comp. Gen. 403 (B-200000, B-200001, 
May 25, 1982); and Albert W. Lurz, 6 1  Comp. Gen. 492 
(B-200005, June 18, 1982). In those cases, internal agency 
regulations and the collective bargaining agreement stated 
that if an individual's assignment to higher level work is 
expected to exceed 6 0  days in a 12-month period, the assign- 
ment should normally be made by temporary promotion rather 
than by detail. The agency argued, and we agreed, that this 
provision provided for a nondiscretionary policy in which 
temporary promotions were required. 

For reasons stated at length in that decision, we 

However, we have held that an agency, by its own regu- 

GPO Instructions and Internal Regulations 

In the present case, the report from GPO states that 
GPO internal regulations are divided into two categories -- 
Instructions and Notices. Instructions are directives 
which contain permanent policies or procedures applicable 
generally to the entire Office. Notices, on the other hand, 

- 4 -  



B-2 1 09 1 7 

c o n t a i n  t e m p o r a r y ,  s h o r t - t e r m  or  emergency  t y p e  i n f o r m a t i o n  
t h a t  appl ies  across o r g a n i z a t i o n a l  l i n e s  or t o  t h e  e n t i r e  
Office. The GPO I n s t r u c t i o n s  and  Notices t h a t  are  r e l e v a n t  
to  t h i s  matter i n c l u d e  GPO I n s t r u c t i o n  615.18,  R e g u l a t i o n s  
Govern ing  D e t a i l  o f  Employees,  d a t e d  F e b r u a r y  2 ,  1976,  which  
g o v e r n s  d e t a i l s  t o  h i g h e r - p a y i n g  p o s i t i o n s  and  which  i n d i -  
cates i n  p a r a g r a p h  4 t h a t  i t  was n o t  appl icable  to  d e t a i l s :  

.* * * ( 3 )  t o  a h i g h e r  l e v e l  p o s i t i o n  
wh ich  e x c e e d ,  or are  e x p e c t e d  t o  e x c e e d ,  
30 c a l e n d a r  d a y s .  [ I n  d e t a i l s  of 
e m p l o y e e s  t o  h i g h e r  g r a d e d  p o s i t i o n s  f o r  
more t h a n  30 c a l e n d a r  d a y s ,  p r o v i s i o n s  
of F e d e r a l  Merit P romot ion  P l a n  N o .  16,  
Temporary  P romot ion  P l a n ,  s h o u l d  be 
used . ]  " 

T h i s  I n s t r u c t i o n  a lso p r o v i d e d  i n  p a r a g r a p h  7 t h a t  d e t a i l s  
to a h i g h e r  l e v e l  p o s i t i o n  i n  e x c e s s  of 30 d a y s  were prohi- 
b i t e d  and  p r e s c r i b e d  t h a t :  

.* * * [ i l f  s u c h  a s s i g n m e n t  is e x p e c t e d  
t o  e x c e e d  30 c a l e n d a r  d a y s ,  p r o v i s i o n s  
of t h e  Temporary P romot ion  P l a n  w i l l  be 
i n s t i t u t e d .  A t  t h e  end of t h e  30 d a y s ,  
t h e  d e t a i l e d  employee  must  be  r e t u r n e d  
t o  h i s  p o s i t i o n  o f  r e c o r d  and a n o t h e r  
employee  d e t a i l e d ,  a s  r e q u i r e d . "  

The r e l e v a n t  GPO r e g u l a t i o n s  g o v e r n i n g  t e m p o r a r y  promo- 
t i o n s ,  GPO I n s t r u c t i o n  615,2A, d a t e d  September 20 ,  1973,  
F e d e r a l  Merit P r o m o t i o n  Program,  P l a n  N o .  16 ,  Temporary 
P r o m o t i o n s ,  i n d i c a t e s  i n  p a r a g r a p h  l a  t h a t  t h e  p l a n  " w i l l  b e  
u s e d  t o  f i l l  a n y  p o s i t i o n  when i t  becomes known or a n t i c i -  
p a t e d  t h a t  i t  would be  v a c a n t  f o r  30 d a y s  or more." I t  a lso 
i n d i c a t e s  i n  p a r a g r a p h  l b  t h a t :  

"For  a p e r i o d  of a b s e n c e  e s t i m a t e d  to  
be l e s s  t h a n  30 d a y s ,  or i f  t h e  s p e c i f i c  
p o s i t i o n  h a s  n o t  been  approved  f o r  
t e m p o r a r y  f i l l i n g ,  d e t a i l s  w i l l  be u s e d  
i n  l i e u  o f  t e m p o r a r y  p romot ion .  Such  
d e t a i l s  mus t  be made i n  a c c o r d a n c e  w i t h  
GPO P o l i c y  c o n c e r n i n g  these t y p e s  of 
p e r s o n n e l  a c t i o n s  . " 

- 5 -  
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The relevant notices, GPO Notice 615-16, July 3, 1978, 
GPO Notice 615-20, March 15, 1979, GPO Notice 615-22, 
April 1 1 ,  1980, afid GPO Notice 615-26, March 20, 1981, all 
have the following provisions: 

2. b. "GPO Instruction 615.18, Subject: 
Regulations Governing Detail of Employees, 
dated February 2, 1976, specifies that, 
except for management officials and super- 
visors, employees may not be detailed to 
higher-graded positions for more than 30 
consecutive calendar days. The detailed 
employee must be returned to his/her regular 
position at the end of the 30 days and 
another employee detailed, if required. If 
the employee remains on the detail beyond 
30 days, he/she is entitled to file a claim 
with the Director of Personnel for a retro- 
active temporary promotion with backpay for 
any time spent on the detail beyond 30 days." 

* * * * * 
3 .  b. "When it is known or anticipated 

that a position will be vacant for 30 days or 
more and an employee at the same or higher 
grade cannot be detailed to it, a temporary 
promotion should be made in accordance with 
Plan No. 16 of GPO Instruction 615.2A, 
Subject: Federal Merit Promotion Program." 

GPO's Position 

The agency admits that the Instruction providing for 
temporary promotions was not followed to fill the vacant 
supervisory and uprate positions in the Binding Division 
during the period covered in Mr. Morrison's request. This 
was done on purpose by the GPO because of the uncertainty 
engendered by the Thompson litigation. 

The agency contends that it permitted retroactive 
temporary promotions only because of our Turner-Caldwell I 
and I1 decisions. To illustrate that point, GPO Notice 
615-11, Elimination of Improper Details, dated July 3, 1978, 
included the following warning for supervisors, 

- 6 -  
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"The Comptroller G e n e r a l  h a s  r u l e d  t h a t  
when a n  employee is detailed to a 
h ighe r -g raded  p o s i t i o n  f o r  a period 
l o n g e r  t h a n  t h e  time allowed under  
agency  and C i v i l  S e r v i c e  Commission 
R e g u l a t i o n s ,  t h e  employee is e n t i t l e d  
to a r e t r o a c t i v e  temporary  promot ion  
w i t h  back pay." 

T h i s  p a r a g r a p h  was also c o n t a i n e d  i n  t h e  GPO Notices cited 
above, b u t  n o t h i n g  o f  t h i s  n a t u r e  has been i s s u e d  s u b s e q u e n t  
t o  t h e  Wilson d e c i s i o n .  

The a g e n c y ' s  argument ,  t h e r e f o r e ,  is t h a t  t h e  t iming  
and sequence  o f  t h e  GPO I n s t r u c t i o n s  and Notices, as  w e l l  as 
t h e  e x p r e s s  l a n g u a g e ,  d e m o n s t r a t e  t h a t  G P O ' s  pronouncements  
were s i m p l y  a n  imp lemen ta t ion  o f  GAO'S d e c i s i o n s  i n  t h e  
f i r s t  t w o  Turner-Caldwell  d e c i s i o n s .  Thus when t h e  deci- 
s i o n s  were o v e r r u l e d  i n  Turner -Caldwel l  111, so also was 
t h e  basis  upon which  t h e  GPO c o u l d  a u t h o r i z e  r e t r o a c t i v e  
payment. 

U n i o n ' s  P o s i t i o n  

The Union ' s  p o s i t i o n  is p r i m a r i l y  based on  GPO Notices 
615-16, 615-20, 615-22, and 615-26 which were i n  e f f e c t  
d u r i n g  p a r t s  of t h e  p e r i o d  i n  q u e s t i o n .  The Union a r g u e s  
t h a t  these n o t i c e s ,  read a l o n g  w i t h  t h e  i n s t r u c t i o n s ,  con- 
s t i t u t e  a n o n d i s c r e t i o n a r y  p o l i c y  t h a t  i f  a v a c a n t  p o s i t i o n  
c a n n o t  be f i l l e d  by a n  employee of t h e  same or h i g h e r  g r a d e  
w i t h i n  30 d a y s ,  a temporary  promot ion  s h o u l d  be made. The  
Union f u r t h e r  a r g u e s  t h a t  by e n t i t l i n g  an employee who 
remains  on d e t a i l  o v e r  30 d a y s  t o  f i l e  a claim f o r  a retro- 
a c t i v e  temporary  promot ion ,  GPO h a s  i n d i c a t e d  t h a t  such  
employees were, i f  n o t  a l r e a d y  promoted,  e n t i t l e d  t o  such  a 
promotion.  F i n a l l y  t h e  Union a r g u e s  t h a t  GPO I n s t r u c t i o n  
615.1B e x p r e s s l y  p r o v i d e s  t h a t  i f  a d e t a i l  i s  t o  exceed 
30 calendar d a y s ,  p r o v i s i o n s  of t h e  Temporary Promotion P l a n  
w i l l  be i n s t i t u t e d .  Mr. Morrison's a rguments  p a r a l l e l  those 
o f  t h e  Union. 

A n a l y s i s  
- 

A f t e r  a c a r e f u l  c o n s i d e r a t i o n  of both a rgumen t s ,  
p e r t i n e n t  i n t e r n a l  r e g u l a t i o n s ,  and case law p r e c e d e n t s ,  w e  
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conc lude  t h a t  t h e  GPO f a i l e d  t o  follow a mandatory agency 
p o l i c y  by f a i l i n g , t o  g i v e  M r .  Morr i son  a temporary  promotion 
a f te r  he had been d e t a i l e d  t o  a h igher -graded  p o s i t i o n  f o r  
more t h a n  30 days .  Accord ing ly ,  M r .  Morrison s h o u l d  be 
g r a n t e d  a r e t r o a c t i v e  temporary  promot ion  b e g i n n i n g  31 d a y s  
a f t e r  t h e  d e t a i l  began. 

I n  b o t h  t h e  Lurz and Beachley  and Davis  cases cited 
above,  w e  gave  g r e a t  we igh t  t o  t h e  a g e n c y ' s  i n t e r p r e t a t i o n  
of its own i n t e r n a l  r e g u l a t i o n s .  I n  t h i s  case, GPO a d m i t s  
t h a t  t he i r  r e g u l a t i o n s  d i d  e s t a b l i s h  a n o n d i s c r e t i o n a r y  
r i g h t  t o  be promoted a f t e r  b e i n g  d e t a i l e d  t o  a h igher -graded  
p o s i t i o n  for o v e r  30 d a y s  b e f o r e  t h e  Wilson case and 
Turner-Caldwell  111, s u p r a .  However, GPO a r g u e s  t h a t  when 
w e  changed our ea r l i e r  Turner-Caldwell  d e c i s i o n s ,  t h e i r  
p o l i c y  changed i n  t h a t  area also. B u t ,  GPO had n o t  p rov ided  
any documents w h i c h  c l e a r l y  shows t h a t  t h e i r  p o l i c y  changed. 
Also, GPO's argument  t h a t  t h e i r  p e r t i n e n t  i n t e r n a l  I n s t r u c -  
t i o n s  were s o l e l y  based  on o u r  e a r l y  Turner -Caldwel l  deci- 
s i o n s  loses e f f e c t  when w e  c o n s i d e r  t h a t  our Turner-Caldwell  
I and SI d e c i s i o n s  o n l y  a l lowed  temporary  p romot ions  begin-  
n i n g  on  t h e  1 2 1 s t  day  o f  a d e t a i l  and GPO r e g u l a t i o n s  
require a promot ion  beg inn ing  on t h e  3 1 s t  day o f  t h e  d e t a i l .  
I n  t h a t  r e s p e c t ,  GPO had gone f u r t h e r  t h e n  o u r  e a r l y  d e c i -  
s i o n s  r e q u i r e d ,  and t h e r e f o r e ,  e s t a b l i s h e d  a p o l i c y  which 
w a s  d i f f e r e n t  t h a n  Turner -Caldwel l  I and I1 r e q u i r e d .  W e  
also n o t e  t h a t  any agency c o u l d  now s t a t e  t h a t  t h e i r  i n t e r -  
n a l  p o l i c y  c o n c e r n i n g  t h e s e  issues were o r i g i n a l l y  based o n  
Turner -Caldwel l  I and 11. dowever,  w e  have h e l d  i n  both  
t h e  Lurz and Yeachley and Dav i s  cases t h a t  even  a f t e r  
Turner -Caldwel l  111, i n t e r n a l  r e g u l a t i o n s  which were e s t a b -  
lish-r-Caldwell I11 c o u l d  be  a b a s i s  f o r  a 
r e t r o a c t i v e  temporary  promot ion .  

- 

The i n t e r n a l  GPO r e g u l a t i o n s  do e s t a b l i s h  t h a t  , 

employees who have  been d e t a i l e d  t o  a h ighe r -g raded  p o s i t i o n  
for o v e r  30 d a y s  are  e n t i t l e d  t o  a temporary promot ion .  See  
GPO I n s t r u c t i o n  615.1B, w h i c h  s t a t e s  t h a t  when a d e t a i l  is 
expec ted  t o  exceed  30 d a y s ,  p r o v i s i o n s  of t h e  Temporary 
Promotion P l a n  w i l l  be i n s t i t u t e d  and t h a t  a t  t h e  end o f  

'30 d a y s ,  t h e  d e t a i l e d  employee m u s t  be r e t u r n e d  t o  h i s  p o s i -  
t i o n  of r e c o r d .  C l e a r l y ,  GPO v i o l a t e d  t h e s e  p r o v i s i o n s  when. 
t h e y  a l lowed M r .  M o r r i s i o n  t o  be d e t a i l e d  fo r  o v e r  30 d a y s  
to  a h ighe r -g raded  p o s i t i o n  w i t h o u t  e i t he r  implementing t h e  

- 
- 
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Temporary Promot ion  P l a n  or  r e t u r n i n g  him t o  h i s  p o s i t i o n  of 
record. A l s o ,  GPO Notice 615-16, cited above,  s ta tes  t h a t  
i f  a n  employee i s d e t a i l e d  beyond 30 days ,  he is e n t i t l e d  
t o  f i l e  a claim f o r  a r e t r o a c t i v e  temporary  promot ion  w i t h  
backpay. T h e r e f o r e ,  w e  c o n c l u d e  t h a t  under  G P O ' s  r e g u l a -  
t i o n s  there is a n o n d i s c r e t i o n a r y  p o l i c y  o f  g r a n t i n g  tempo- 
rary promot ions  a f t e r  30 d a y s  of a d e t a i l  t o  a h igher -graded  
p o s i t i o n  and t h a t  GPO v i o l a t e d  t h a t  p o l i c y  i n  M r .  Morrison's 
case. 

Accord ing ly ,  M r .  Morr i son  s h o u l d  be g r a n t e d  a retroac- 
t i v e  temporary  promot ion  beg inn ing  31 d a y s  a f t e r  t h e  start  
o f  h i s  d e t a i l .  

C o m p t r o l l e r  ken'eral 
of t h e  Uni ted  S t a t e s  
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