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To q u a l i f y  f o r  spec ia l  p a y  f o r  d i v i n g  d u t y ,  
unde r  37 U.S.C. 3 0 4 ( a ) ,  a n  i n d i v i d u a l  mus t  
be a s s i g n e d  t o ,  m a i n t a i n  a p r o f i c i e n c y  i n ,  
and a c t u a l l y  p e r f o r m  d i v i n g  d u t y .  Each 
r e q u i r e m e n t  m u s t  be m e t  b e f o r e  spec ia l  
pay  b e g i n s  t o  a c c r u e .  T h e r e f o r e ,  where 
a member was a s s i g n e d  t o  d u t y  a s  a s t u d e n t  
at O f f i c e r  C a n d i d a t e  S c h o o l  d u r i n g  which 
h e  d i d  n o t  a c t u a l l y  p e r f o r m  d i v i n g  d u t y ,  
a l t h o u g h  h e  may have  met t h e  o t h e r  r e q u i r e -  
m e n t s ,  h e  may n o t  r e c e i v e  spec ia l  pay .  

T h i s  a c t i o n  is i n  r e s p o n s e  t o  a r e q u e s t  f o r  a n  a d v a n c e  
d e c i s i o n  t o  d e t e r m i n e  the l e g a l i t y  of p a y i n g  P e t t y  O f f i c e r  - 
Rodney L. Kruse ,  USN, spec ia l  pay  f o r  d i v i n g  d u t y  t o  which  
h e  was a s s i g n e d  w h i l e  a t t e n d i n g  O f f i c e r  C a n d i d a t e  S c h o o l .  
We f i n d  t h a t  h e  is  n o t  e n t i t l e d  t o  t h e  spec ia l  p a y  b e c a u s e  
h e  d i d  n o t  a c t u a l l y  p e r f o r m  d i v i n g  d u t y  d u r i n g  t h a t  pe r iod .  

The q u e s t i o n  was s u b m i t t e d  by t h e  D i s b u r s i n g  OfEicer,  
Naval P e r s o n n e l  S u p p o r t  Detachment ,  Newport, Rhode I s l a n d ,  
and  has been  a s s i g n e d  s u b m i s s i o n  number DO-N-1413 by t h e  
Depar tmen t  of D e f e n s e  M i l i t a r y  Pay and  Al lowance  C o m m i t t e e .  

D iego ,  C a l i f o r n i a ,  to t e m p o r a r y  d u t y  f o r  i n s t r u c t i o n  a t  t h e  
O f f i c e r  C a n d i d a t e  S c h o o l ,  Naval  E d u c a t i o n  and T r a i n i n g  
C e n t e r ,  Newport, Rhode I s l a n d ,  b e g i n n i n g  J u l y  31,  1982,  a n d ,  
t h e r e a f t e r  f o r  f u r t h e r  a s s i g n m e n t .  W h i l e  t h e  d u r a t i o n  o f  
t h e  t e m p o r a r y  a s s i g n m e n t  is n o t  a p p a r e n t  f rom t h e  r e c o r d  
f u r n i s h e d  u s ,  w e  presume t h a t  i t  exceeded o n e  month,  a s  is 
u s u a l l y  t h e  case. P e t t y  O f f i c e r  K r u s e ' s  o r i g i n a l  o r d e r s  
were m o d i f i e d  t o  i n d i c a t e  t h a t  " p r i m a r y  d u t y  i n v o l v i n g  
d i v i n g "  was a n  e s s e n t i a l  pa r t  o f  h i s  m i l i t a r y  d u t y .  How-  
e v e r ,  a s  a s t u d e n t  at t h e  school h e  d i d  n o t  a c t u a l l y  perform 
any d i v i n g  d u t y .  
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P e t t y  O f f i c e r  K r u s e  was t r a n s f e r r e d  f rom d u t y  a t  San  

Under 37 U . S . C .  S 304(a), a s  amended by P u b l i c  Law 
97-60, S 115, October 1 4 ,  1981,  a member of t h e  armed ser- 
vices is e n t i t l e d  t o  s p e c i a l  p a y  f o r  d i v i n g  d u t y  when t h e  
i n d i v i d u a l :  
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.- 
" ( 1 )  is a s s i g n e d  by o r d e r s  t o  t h e  d u t y  'of 

d i v i n g ;  

" ( 2 )  is r e q u i r e d  t o  m a i n t a i n  p r o f i c i e n c y  as 
a d i v e r  by f r e q u e n t  and  r e g u l a r  d i v e s ;  
and 

" ( 3 )  a c t u a l l y  p e r f o r m s  d i v i n g  d u t y . "  

Implement ing  r e g u l a t i o n s  found i n  p a r a g r a p h  11101a ( i n t e r i m  
c h a n g e  N o .  375, e f f e c t i v e  July 1 ,  1 9 8 2 ) ,  o f  t h e  Depar tmen t  
of D e f e n s e  M i l i t a r y  Pay and Al lowances  E n t i t l e m e n t s  Manual 
f o l l o w s  t h e  l a n g u a g e  of t h e  s t a t u t e  almost v e r b a t i m  a s  t o  
t h e  p r e r e q u i s i t e s  for t h e  s p e c i a l  pay .  The l e g i s l a t i v e  
h i s t o r y  of t h e  1981 v e r s i o n  o f  37 U.S.C S 304 i n d i c a t e s  t h a t  
C o n g r e s s ,  i n  a c c e p t i n g  t h e  S e n a t e ' s  v e r s i o n  of t h e  b i l l ,  
c l e a r l y  i n t e n d e d  t h a t  a l l  t h ree  r e q u i r e m e n t s  of t h e  s t a t u t e  
had t o  be  m e t  b e f o r e  a n  i n d i v i d u a l  became e n t i t l e d  t o  t h e  
special  pay .  I n  r e w r i t i n g  t h e  s e c t i o n , *  t h e  S e n a t e  n o t e d  
t h a t  unde r  t h e n  c u r r e n t  law, spec ia l  p a y  f o r  d i v i n g  d u t y  
a c c r u e d  when an  i n d i v i d u a l  was a s s i g n e d  t o ,  m a i n t a i n e d  a 
p r o f i c i e n c y  i n ,  and a c t u a l l y  p e r f o r m e d  d i v i n g  d u t y .  i t s  
g o a l  was to  m a i n t a i n  t h a t  p o l i c y  b u t  a l s o  t o  r a i s e  t h e  
amount o f  spec ia l  pay .  S .  Rep. N o .  97-146, 9 7 t h  Cong., 1 s t  
S e s s .  10 ( 1 9 8 1 ) ;  S e e  a l so  Conf.  Rep. N o .  97-265, 9 7 t h  Cong., 
1st Sess. 7 ,  23 ( 1 9 8 1 ) .  

I n  r e w r i t i n g  s u b s e c t i o n  ( a ) ,  a n d , d i v i d i n g  it i n t o  t h r e e  
p a r t s ,  Congres s  a t t e m p t e d  t o  make i t s  i n t e n t i o n s  c l e a r .  
However, t h e  use of t h e  c o n j u n c t i o n  "and"  between clauses 
( a ) ( 2 )  and ( a ) ( 3 )  may have  l e d  t o  t h e  confus i 'on  i n  t h i s  case d 

* P r i o r  to  1981 s e c t i o n  3 0 4 ( a )  reads a s  follows: ,+ 

"Under r e g u l a t i o n s  p r e s c r i b e d  by t h e  
S e c r e t a r y  c o n c e r n e d ,  a member o f  a 
uni formed s e r v i c e  who is e n t i t l e d  t o  basic  
pay and  who is a s s i g n e d  by o r d e r s  t o  t h e  
d u t y  o f  d i v i n g  is  a l so  e n t i t l e d  t o  spec ia l  
pay a t  a r a t e  n o t  more t h a n  $110 a month 
for p e r i o d s  d u r i n g  which  d i v i n g  d u t y  is 
a c t u a l l y  pe r fo rmed .  A member may n o t  be 
p a i d  special  p a y  u n d e r  t h i s  s u b s e c t i o n  i n  
a d d i t i o n  t o  i n c e n t i v e  pay a u t h o r i z e d  u n d e r  
s e c t i o n  301 of t h i s  t i t l e . "  37 U.S.C. 
S 3 0 4 ( a ) ( 1 9 7 6 ) .  
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as to when special pay begins to accrue. 
have considered similar statutory construction problems and 
have held that where a number of items or requirements are 
listed in a statute and connected by conjunction (e.g. 
"and") only before the last of the series, "the same 
connective is understood between the prkvious members . I '  

Wilcox v. Warren Construction Co., 95 Or. 125,  186 Pac. 13 
( 1 9 1 9 ) ;  Lithium CoEporation of America v. Town of Bessemer 
City, 261 N.C. 532; 1 3 5  S.E 2h 5 7 4 ,  577 ( 1 9 6 4 ) ;  People v .  
Donner, 435 N.Y.S. 2d 2 2 5 ,  227 ( 1 9 8 0 ) .  See generally 
Sutherland Stat. Const. 21.14 (4th Ed.). 

A n'umber of courts 

With "and" being the similar connective in the present 
case, it is clear that Congress intended that all three re- 
quirements of the statute be met for an individual to qual- 
ify for special pay. 

prescribes requirements for qualifying as a Navy diver and 
maintaining such qualification, provides that Naval 
personnel may receive special pay for diving "when the 
following criteria are met: 

We note that the Naval Military Personnel Manual, which 

" ( a )  Member is a designated diver or under 
training for a specific diver designation. 

"(b) Member's diving qualifications are 
current. 

"(c) Member is under competent orders to 
diving duty * * *.'I 

Naval Military Personnel Manual, art. 2620200. The regula- *. 
tion further provides that entitlement to special pay for 
diving duty shall not be interrupted during periods of 
authorized leave or temporary additional duty. 

In some circumstances, the dives performed by a member 
to maintain his diving qualifications will suffice to meet 
the actual performance requirement of the statute. We held, 
for example, that helium-oxygen divers, who qualified for 
incentive pay for a fixed period by performing the requisite 
dives at the beginning of that period, were entitled to such 
pay for the remainder of that period, provided their duty 
assignments aboard helium-oxygen equipped vessels were not 
terminated. 37 Comp. Gen. 5 4 6 ,  550 ( 1 9 5 8 ) .  
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U n l i k e  t h o s e  d i v e r s ,  who were r e q u i r e d  by no rma l  s h i p  
o p e r a t i o n s  t o  p e r f o r m  hel ium-oxygen d i v i n g ,  P e t t y  O f f i c e r  
K r u s e  was a s s i g n e d  t o  d u t y  a s  a s t u d e n t  a t  t h e  O f f i c e r  
C a n d i d a t e  S c h o o l ,  where  n o t w i t h s t a n d i n g  t h e  s t a t e m e n t  i n  h i s  
amended orders, h e  was n o t  a c t u a l l y  perxorrn ing  d i v i n g  d u t y .  
H i s  a s s i g n m e n t  to t h e  u n i t  i n  which d i v i n g  d u t y  was r e q u i r e d  
was t e r m i n a t e d  and h e  w a s  a s s i g n e d  o n  t e m p o r a r y  d u t y  to  a 
course o f  i n s t r u c t i o n  l e a d i n g  t o  commiss ion ing  as a n  
o f f i c e r .  F o l l o w i n g  t h a t  course of i n s t r u c t i o n  h e  was to  be 
g i v e n  a n o t h e r  pe rmanen t  a s s i g n m e n t .  

Manual p r o v i d e s  t h a t  e n t i t l e m e n t  t o  d i v i n g  d u t y  pay  s h a l l  
n o t  b e  i n t e r r u p t e d  d u r i n g  per iods  of t e m p o r a r y  a d d i t i o n a l  
d u t y .  However, s i n c e  P e t t y  O f f i c e r  K r u s e ' s  a s s i g n m e n t  t o  a 
u n i t  i n  which d i v i n g  d u t y  was r e q u i r e d  was t e r m i n a t e d ,  t h i s  
p a r a g r a p h  i s  n o t  a u t h o r i t y  f o r  c o n t i n u i n g  h i s  d i v i n g  pay .  

A l though  h i s  o r d e r s  were amended t o  i n d i c a t e  t h a t  h e  
w a s  a s s i g n e d  t o  d i v i n g  d u t y  w h i l e  a t  O f f i c e r  C a n d i d a t e  
S c h o o l ,  t h a t  was n o t  t h e  case. Such  a n  amendment t o  o r d e r s  
c a n n o t  s u p p l y  t h e  r e q u i r e m e n t  imposed by s t a t u t e  i f  t h a t  - 
amendment is n o t  i n  k e e p i n g  w i t h  t h e  f a c t s .  F u r t h e r ,  s i n c e  
P e t t y  O f f i c e r  K r u s e  d i d  n o t  a c t u a l l y  perform d i v i n g  d u t y ,  a s  
r e q u i r e d  by 37 U.S.C. 5 3 0 4 ( a ) ( 3 ) ,  h e  is  n o t  e n t i t l e d  t o  t h e  
special  pay  f o r  t h e  p e r i o d  of h i s  d u t y  a s  a s t u d e n t  a t  t h e  
O f f i c e r  C a n d i d a t e  S c h o o l .  

As s t a t e d  e a r l i e r ,  a r t i c l e  2620200  of t h e  P e r s o n n e l  

of t h e  U n i t e d  S t a t e s  
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