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1. To prevail in a protest that cost comparison 
used by agency in reaching its decision to 
perform photocopying services in-house was 
faulty and misleading, a protester must 
demonstrate not only a failure to follow 
established procedures, but also that this 
failure materially affected the outcome. 

2. A protest alleging that the solicitation's 
requirement for exactly 28 photocopiers is 
unduly restrictive is untimely because a 
protest alleging improprieties in a request 
for proposals must be filed prior to the 
closing date for receipt of initial proposals. 

mined alternative proposal to be technically 
unacceptable is academic where cost comparison 
data establishes that the alternate proposal 
is of substantially greater cost than the 
in-house performance estimate. 

3 .  A protest that the agency improperly deter- 

TS Infosystems, Inc. (TSI) protests the cancellation 
of request for proposals ( R F P )  No. HC-10734 issued by the 
Department of Housing and Urban Development (HUD) for 
photocopying services at the agency's Washington, D.C. 
headquarters. Based on a comparison of HUD's estimate of 
in-house performance costs with TSI's best and final offer, 
HUD determined that it would be less costly to retain the 
photocopying services in-house. A s  its bases for protest 
TSI asserts that the agency's cost comparison was inaccu- 
rate, that the solicitation requirement for 28 copying 
machines was unduly restrictive, and that HUD improperly 
rejected the firm' s alternate proposals as technically 
unacceptabie. We deny the protest in part and dismiss it 
in part. 
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The RFP a t  Art ic le  X I X  n o t i f i e d  o f f e r o r s  t h a t  H U D ' s  
estimate o f  t h e  cost  o f  in-house p e r f o r m a n c e  was b e i n g  
d e v e l o p e d  f o r  c o m p a r i s o n  w i t h  t h e  p r i c e s  p roposed  i n  
r e s p o n s e  t o  t h e  s o l i c i t a t i o n ,  and t h a t  t h e  a g e n c y ' s  e s t i -  
mate would be d e v e l o p e d  i n  a c c o r d a n c e  w i t h  t h e  r e q u i r e m e n t s  
a n d  cost  s t a n d a r d s  set f o r t h  i n  O f f i c e  o f  Management and 
Budge t  (OMB) C i r c u l a r  A-76 and t h e  r e l a t e d  C o s t  Compar ison  
Handbook, Supp lemen t  N o .  1 (19791,  a s  r e v i s e d .  

The s o l i c i t a t i o n  r e q u i r e d  t h a t  t h e  pho tocopy ing  s e r v -  
ices  be  p r o v i d e d  by  28 copy ing  m a c h i n e s  w i t h  t h e  c a p a c i t y  
t o  p r o d u c e  a t  l e a s t  t h r e e  m i l l i o n  copies per month w i t h  
min ima l  q u e u i n g  t i m e .  Of 36 f i r m s  s o l i c i t e d ,  three o f f e r s  
were r e c e i v e d .  A f t e r  e v a l u a t i o n  of t h e  p r o p o s a l s ,  t w o  o f  
t h e  t h r e e  were found  t o  be t e c h n i c a l l y  u n a c c e p t a b l e ,  
l e a v i n g  TSI as t h e  sole  r e m a i n i n g  o f f e r o r .  

TSI r e sponded  w i t h  t h r e e  separate  proposals, a P r i m e  
P r o p o s a l  and A l t e r n a t e  Proposals #1 and #2.  
d i s c u s s i o n s ,  TSI was in fo rmed  t h a t  b o t h  a l t e r n a t e  p r o p o s a l s  
were t e c h n i c a l l y  u n a c c e p t a b l e ,  b u t  a p p a r e n t l y  HUD d i d  n o t  
i n f o r m  TSI o f  t h e  s p e c i f i c  r e a s o n s  f o r  t h o s e  d e t e r m i n a t i o n s  
a t  t h a t  t i m e .  N o n e t h e l e s s ,  TSI s u b m i t t e d  i t s  b e s t  and  
f i n a l  o f f e r  f o r  t h e  P r i m e  P r o p o s a l  and a bes t  and  f i n a l  
o f f e r  f o r  A l t e r n a t e  #1. The cost  c o m p a r i s i o n  f o r  t h e  2- 
year  c o n t r a c t  was a s  f o l l o w s .  

. 
Dur ing  o r a l  

TSI - 
prime P r o p o s a l :  $2 ,116 ,983  

HUD - 
$1,838,960 

A l t e r n a t e  C1: 1,963,735 

T h u s ,  t h e  cost of in -house  p e r f o r m a n c e  w a s  d e t e r m i n e d  to  be 
$278,023 u n d e r  t h e  cost  of T S I ' s  P r i m e  Proposal. 

HUD t h e n  n o t i f i e d  TSI t h a t  i t s  Pr ime  P r o p o s a l  had  been  
found  t o  be  most a d v a n t a g e o u s  to  t h e  Government ,  b u t  a s  t h e  
f i r m ' s  cost  was h i g h e r  t h a n  t h e  in -house  p e r f o r m a n c e  cost ,  
no  c o n t r a c t  would be awarded.  TSI p r o t e s t e d  t h a t  HUD had 
u n d e r e s t i m a t e d  c e r t a i n  in-house  costs and had o v e r e s t i m a t e d  
C e r t a i n  c o n t r a c t i n g  o u t  items. A c c o r d i n g l y ,  HUD r e e v a l u -  
a t e d  i ts cost c o m p a r i s o n  es t imate ,  and  made s e v e r a l  a d j u s t -  
m e n t s  which r e s u l t e d  i n  a n  i n s i g n i f i c a n t  i n c r e a s e  i n  i t s  
in -house  cos ts  by $539. 

, 
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The revised comparison thus demonstrated that the in- 
house cost still would be significantly below the cost of 
contracting out. 

TSI contends that the cost comparison is deficient 
because it understated certain costs the Government would 
incur while overstating the cost of performance by con- 
tract, such as increased equipment rental and one-time 
conversion charges. 

1. Inaccuracy of Cost Comparison 

We generally do not review an agency decision to perform 
work in-house rather than to contract out for the services 
because we regard the decision as a matter of policy within 
the province of the executive branch. Crown Laundry and 
Dry Cleaners, Inc., B-194505, July 18, 1979, 79-2 CPD 38 .  
Where an agency, however, utilizes the procurement system 
to aid its decision, specifying the circumstances under 
which a contract will or will not be awarded, we will 
review an allegation that the agency did not follow estab- 
lished cost comparison procedures, as a faulty or mislead- 
ing cost comparison which would materially affect the 
decision whether or not to contract out would be abusive of 
the procurement system. MAR, Incorporated, B-205635, Sep- 
tember 278 1982, 82-2 CPD 278. The protester must demon- 
strate not only a failure to follow established procedures, 
but also that this failure materially affected the outcome 
of the cost comparison. The protester may meet its burden 
by presenting sufficient evidence to raise a reasonable 
doubt whether the result of the cost comparison would be 
different if the correct procedures were followed if the 
agency does not dispel that doubt. Serv-Air, Inc., AVCO, 
60 Comp. Gen. 4 4  (1980), 80-2 CPD 3 1 7 .  In this regard, we 
have held that it is essential to the integrity of the'cost 
comparison process that the agency identify and document 
all elements of the comparison. MAR, Incorporated, su ra; 

- tion, B-195183.3, November 3 ,  1981, 81-2 CPD 375. 
Serv-Air, InC.; AVCO-- Air Force Request to r  Reconsi ae, era- 

In the matter before us, we cannot find that HUD 
failed to follow the established cost comparison pro- 
cedures of Circular A - 7 6 ,  and the related Cost Com- 
parison Handbook, or that it failed to provide a 
rational basis for its cost determinations. For example, 

- 3 -  



8-2 0 9 9 0 0 

TSI asserts that HUD failed to include General and Admin- 
istrative (GcA) costs in the in-house estimate. In this 
respect HUD has stated that the G&A costs were excluded 
because none of the offices providing G&A support would 
alter their staffs or other costs if the services were 
contracted out. There is nothing in the record to con- 
tradict HUD'S assertion. Thus, we agree that the deter- 
mination to exclude G&A costs was reasonable, and was 
consistent with the January 26, 1982 revision to para- 
graph 9(3) of Circular A-76 which provides that: 

"Costs that would be the same for either 
in-house or contract operation need not 
be included in the cost comparison. An 
example of such a situation is where a 
contractor would use the same facilities 
as an in-house operation." 

Therefore, as the cost of G&A support services would be 
the same for in-house performance and contract operation, 
the cost for those services was properly excluded from the 
in-house estimate. 

TSI has raised other items which it claims result in 
the Government's understating its own cost of performance. 
We have examined these allegations and in our view there is 
nothing in the record which shows that their exclusion 
materially affected the outcome of the comparison. For 
example, although TSI alleges that HUD did not include 
costs for the depreciation of certain office furniture or 
costs for supplies such as staplers and paper clips, the 
amounts involved would undoubtedly be negligible, and we 
therefore find no basis upon which to question the in-house 
estimate. 

Although TSI also challenges the inclusion of costs 
for increased equipment rental and one-time conversion 
charges in the contracting out estimate, we find little 
support for its position. A s  HUD points out, the equip- 
ment rental charges did not reflect additional equipment to 
be secured, but rather represented increased rates on other 
copying equipment presently used by HUD that would result 
from loss of volume discounts should the copying services 
be contracted. HUD's rationale accords with chapter IV, 
section G.1. of the Cost Comparison Handbook allowing for 
the inclusion in the contracting out estimate of "other 
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Costs" which encompass " u n u s u a l  c i r c u m s t a n c e s  which may be  
e n c o u n t e r e d  i n  p a r t i c u l a r  cost a n a l y s e s . "  W e  a g r e e  t h a t  
t h e  loss o f  such  volume d i s c o u n t s  r e p r e s e n t s  s u c h  a n  
" u n u s u a l  c i r c u m s t a n c e , "  and w e  have  no b a s i s  to q u e s t i o n  
e i t h e r  t h e  i n c l u s i o n  o f  t h o s e  costs  or t h e i r  amount. 

HUD 
e u u i  

Regard ing  t h e  i n c l u s i o n  o f  one-t ime c o n v e r s i o n  Costs8 
re la tes  t h a t  t h e y  r e f l e c t e d  i ts  knowledge of what  
pment removal  c h a r g e s  would be  i n c u r r e d  i f  i ts p r e s e n t  

& t a l  agreement  were to  be  t e r m i n a t e d .  T h i s  approach  w a s  
n o t  u n r e a s o n a b l e ,  a s  HUD had no s p e c i f i c  knowledge a s  to  
w h e t h e r  an  o f f e r o r  would choose  t o  r e t a i n  t h e  e x i s t i n g  
copiers. I n  any e v e n t ,  even  i f  t h e  $6,712 f o r  t h o s e  costs 
were to  be  e x c l u d e d  from t h e  c o n t r a c t i n g  o u t  estimate, t h e  
mater ia l  outcome o f  t h e  cost compar i son  would r ema in  
unchanged. 

C l e a r l y ,  TSI h a s  n o t  d e m o n s t r a t e d  t h a t  HUD f a i l e d  to 
follow e s t a b l i s h e d  p r o c e d u r e s ,  t h e r e b y  meet ing  i ts  b u r d e n  
to ra ise  d o u b t s  s u f f i c i e n t  enough f o r  u s  to  q u e s t i o n  
w h e t h e r  t h e  cost c o m p a r i s o n ' s  outcome may have been  mate- 
r i a l l y  a f f e c t e d .  W e  deny  t h i s  ground o f  i ts  protest .  See  
Midland Main tenance ,  B-202977.2, F e b r u a r y  22,  1982,  8 2 - 1  

b .. 

CPD 150. I 

2. undu ly  R e s t r i c t i v e  Requi rement  

TSI a l l e g e s  t h a t  t h e  s o l i c i t a t i o n ' s  r e q u i r e m e n t  for 
e x a c t l y  28 copiers is undu ly  r e s t r i c t i v e  o f  c o m p e t i t i o n ,  
and is n o t  a r a t i o n a l  e x p r e s s i o n  o f  H U D ' s  minimum needs .  
W e  w i l l  n o t  c o n s i d e r  t h e  merits o f  t h e  a l l e g a t i o n ,  as  TSI 'S  
protest  on  t h i s  i s s u e  is c l e a r l y  un t ime ly .  

Our Bid P r o t e s t  P r o c e d u r e s ,  4 C.F.R. § 2 1 . 2 ( b ) ( l )  
I (1983 1 ,  p r o v i d e  t h a t  protests based  upon a l l e g e d  impro- 
p r ie t ies  i n  any  t y p e  o f  s o l i c i t a t i o n  which are a p p a r e n t  
prior t o  b i d  o p e n i n g  o r  t h e  c l o s i n g  da te  f o r  rece ip t  o f  
i n i t i a l  proposals s h a l l  be  f i l e d  p r i o r  t o  b i d  o p e n i n g  or 
t h e  c l o s i n g  d a t e  f o r  r e c e i p t  o f  i n i t i a l  p r o p o s a l s .  - The 
Advantech C o r p o r a t i o n ,  B-207793, J a n u a r y  3 ,  1983,  83-1 
CPD 3 .  Here, t h e  c l o s i n g  d a t e  f o r  i n i t i a l  p r o p o s a l s  w a s  
J u n e  5 ,  1982. TSI d i d  n o t  ra ise  t h e  unduly  r e s t r i c t i v e  
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i s s u e  c o n c e r n i n g  t h e  r e q u i r e m e n t  f o r  28 copiers w i t h  HUD 
u n t i l  Oc tobe r  26,  and d i d  n o t  protest  t o  t h i s  O f f i c e  u n t i l  
November 18. Thus ,  i t s  protest  on t h i s  i s s u e  is c l e a r l y  
u n t i m e l y  and w i l l  n o t  be  c o n s i d e r e d .  

3.  Improper R e j e c t i o n  o f  A l t e r n a t e  P r o p o s a l s  a s  
T e c h n i c a l l y  U n a c c e p t a b l e  

TSI h a s  a l l e g e d  t h a t  HUD's r e j e c t i o n  o f  i ts a l t e r n a t e  
p r o p o s a l s  as  t e c h n i c a l l y  u n a c c e p t a b l e  w a s  improper .  W e  
w i l l  n o t  c o n s i d e r  t h e  a l l e g a t i o n .  A s  to t h e  r e j e c t i o n  of 
A l t e r n a t e  #I, t h e  i s s u e  is  academic  b e c a u s e  t h e  r e v i s e d  
cost compar ison  shows t h a t  A l t e r n a t e  #1 would s t i l l  exceed  
t h e  cost  o f  in-house pe r fo rmance  by $124,236. T h e r e f o r e ,  
w h e t h e r  A l t e r n a t e  8 1  was t e c h n i c a l l y  a c c e p t a b l e  or  n o t  is 
i r r e l e v a n t  . 

Regard ing  HUD's r e j e c t i o n  o f  A l t e r n a t e  # 2 ,  TSI's 
protest on  t h i s  issue is c l e a r l y  u n t i m e l y .  Our Bid  P r o t e s t  
P r o c e d u r e s  p r o v i d e  t h a t  protests a l l e g i n g  o t h e r  t h a n  solic- 
i t a t i o n  d e f i c i e n c i e s  a p p a r e n t  p r io r  t o  b i d  open ing  o r  t h e .  
c l o s i n g  d a t e  f o r  receipt o f  p r o p o s a l s  s h a l l  be f i l e d  n o t  
l a t e r  t h a n  10 working  d a y s  a f t e r  t h e  basis for p r o t e s t  is 
known or s h o u l d  have  been  known, wh icheve r  is ear l ie r .  4 
C.F.R. S 2 1 . 2 ( b ) ( 2 ) .  Here, t h e  b a s i s  f o r  T S I ' s  p ro tes t  
c o n c e r n i n g  d e t e r m i n a t i o n s  o f  t e c h n i c a l  u n a c c e p t a b i l i t y  w a s  
HUD'S w r i t t e n  e x p l a n a t i o n  o f  October 1 3 ,  1982, d e t a i l i n g  
why A l t e r n a t e s  #1 and #2 were u n a c c e p t a b l e .  TSI p r o t e s t e d  
to  HUD on  Oc tobe r  26 ,  b u t  on ly  r a i s e d  t h e  a c c e p t a b i l i t y  
i s s u e  r e g a r d i n g  A l t e r n a t e  #1. T S I  d i d  n o t  r a i se  t h e  
u n a c c e p t a b i l i t y  i s s u e  r e g a r d i n g  A l t e r n a t e  #2  u n t i l  i ts 
s u b s e q u e n t  p ro tes t  t o  o u r  O f f i c e  on  November 18.  There-  
fore,  a s  t h e  p ro t e s t  was f i l e d  beyond t h e  10-day p e r i o d ,  
t h e  i s s u e  is u n t i m e l y  and w i l l  n o t  be c o n s i d e r e d .  - S e e  
Harter C o r p o r a t i o n ,  B-210927.2, J u n e  21, 1983,  83-1 CPD . - 

The protest  is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  par t .  
. 

i r *w e n e r a l  
v o f  t h e  U n i t e d  S t a t e s  
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