
DATE: July 21, 1983 

Tirotest i s  dismissed f o r  f a i l u r e  t o  f i l e  
e i t h e r  (1) comments o n  t he  procuring 
ager.cy's r epor t  on t h e  p r o t e s t  o r  ( 2 )  a 
statement t h a t  t h e  p r o t e s t e r  d e s i r e s  a d e c i -  
sion on the 'oasis of t h e  e x i s t i n g  record 
s ince  neit-her a reques t  f o r  a confcr<:nce 
f i l e d  with t h e  i n i t i a l  p r o t e s t  nor an o r a l  
request  for  a conference made p r i o r  t o  
r e c e i p t  of t h e  agency r e p o r t  excuses the  
requirerwr:t t h a t  a p r o t e s t e r  a c t i v e l y  i n d i -  
c a t e  withj n t h e  lO-r?ay period following 
r e c e i p t  of t h e  agency r e p o r t  a continued 
i n t e r e s t  i n  the  p r o t e s t .  4 C.F.R. 
$ 21.3((3) .  

McGrail Equipment Conpany, I n c .  (X*:<;rail) ,  
reques ts  reccz:. i d e r a t i o n  oE our  decisior.  t o  c l o s e  our 
f i l e  o n  NcGrai l ' s  p r o t e s t  f o r  f a i l u r e  t o  s u b n i t ,  
withi:-! L O  working days a f t e r  rece iv ing  t3e agency 
r epor t  s n  i t s  p r o t e s t ,  e i t h e r  corments on the r epor t  
or a s t a t e n e n t  t h a t  t h e  p r o t e s t e r  desirc?d a dec is ion  
on the b a s i s  of the  e x i s t i n g  record.  

I4cGrail contends t h a t  t h e  f a c t  that it had 
requested a conference i n  i t s  o r i g i n a l  pr\?kclst l e t t e r  
and the  f a c t  t h a t  it again orally requested a con- 
ference prior t o  r e c e i p t  of the agency r epor t  operated 
t o  put  our O f f i c e  on  n o t i c e  of 11cZr3il 's ~ - ) , ? t i r l ued  
i n t e r e s t  i n  t h e  p r o t e s t .  Fror.1 t F i s  prmliset it i s  
argued t h a t  w e  are, i n  effect, estopped t o  close o u r  
f i l e  d e s p i t e  :dcGrail 's  f a i l u r e  t o  rcsFond d-Ls reqdired 
by 4 C . F . R .  21.3(d)  ( 1 9 8 3 ) ,  a s  amended 'oy 48 Fed. 
R e g .  1931 (19831, which reads :  

"Coiments  o n  t h e  agency r e p o r t , o r  a 
s ta tement  that the  p r o t e s t e r  does n o t  i n t e n d  - 

t o  f i l e  coiments b u t  desires a dec i s i cn  
the  b a s i s  of t h e  e x i s t i n g  rec ; rd ,  sk?:t11 

on 
be 
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[{cGra i l ' s  i n i t i a l  reques t  for  a conference w a s  s t y l e d  
as f o 1 1 o L J s :  

" *  * * a f t e r  your office has conpleted i t s  
i n v e s t i g a t i o n  * * * Ci,:cGraill he n o t i f i e d  so as 
t o  a v a i l  * * * CNcGrailf the opportuni ty  t o  
p resen t  o r a l  argr;ment if such i s  cioemed 
necessary.  * * * "  
Xeither t h i s  statement i n  t he  i n i t i a l  p r o t e s t  l e t t e r  

nor  the o r a l  reques t  for a conference made p r i o r  t o  r e c e i p t  
of t h e  iigericy r e p o r t  ~~"xcuses  the requirenent  t h a t  a 
p r o t e s t e r  respond t o  tile r e p o r t  o r  ask f o r  a dec is ion  on t h e  
b a s i s  of t h e  e x i s t i n g  record because p r o t e s t e r s  so:netimes 
change t h e i r  xinds concerning the  mer i t s  of t h e i r  p r o t e s t s  
once they have had the  oppor tuni ty  t o  read t h e  aq.jc:lcy 
r epor t .  I t  i s  f o r  t h i s  reason t h a t  we r equ i r e  a n  expression 
of continued i n t e r e s t  following r e c e i p t  of t h e  r epor t .  Any 
request  f o r  a conference xade p r i o r  t o  r e c e i p t  of t he  agency 
r epor t  does not  excuse t h e  requirement t h a t  following 
r e c e i p t  of t h e  agency r e p o r t  p r o t e s t e r s  a f f i r m a t i v e l y  
express t h e i r  continued i n t e r e s t  i n  pursuing t h e  p ro te s t .  

Accordingly, t h e  p r o t e s t  i s  d i s m i s s e d .  

Harry R .  Van C l e w  
A c t i n g  General Counsel 




