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WABHINGTON, D.C. 20348

FILE: B-207557 DATE: July 11, 1983

MATTER OF:
Honeywell Information Systems, Inc.

DIGEST:

1. Contractor who provided unauthorized
services because proper delivery
orders had not been issued, may be
paid on quantum meruit basis because
services constituted a permissible
procurement, Government received and
accepted their benefit, contractor
acted in good faith, and amount
claimed represents reasonable value

.of benefit received.

2, Where unauthorized services were
- rendered during fiscal year 1980 and
constituted a bona fide need of that
fiscal year, guantum meruit payment
for such services is proper charge
-against fiscal year 1980 appropria-
tion.

The Navy Accounting and Finance Center (Navy) requests
an advance decision on whether a claim of Honeywell Informa-
tion Systems, Inc. (Honeywell) for equipment, services, and
software provided to the Navy may be certified for payment.
If payment is authorized, the Navy also requests advice as
to the proper fiscal year to charge with this expenditure.

Honeywell claims payment on invoices totalling
$391,556.55 for services provided to the Navy Electronic
Systems Command (NAVELEX) from June 14, 1980 to September 30,
T980. 7 An underlying fixed price requlrements contract be-
tween the Air Force (representing the Government) and Honey-
well called for NAVELEX to issue valid delivery orders to

- cover Honeywell's services during this period. However, due
to confusion within NAVELEX, valid delivery orders were not
signed until September 30, the end of fiscal year 1980.

The Navy has concluded that delivery orders could not be
properly issued after the end of the fiscal year, and in the
absence of the necessary contract documents between NAVELEX
and Honeywell, has determined that the services provided by

- Honeywell were unauthorized. For the reasons discussed
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As background, the Navy has provided the following
information:

"In support of the World Wide Military
Command and Control System (WWMCCS), a fixed
price requirement contract (No. GS-00S5-08323)
providing for delivery and installation of
systems, maintenance, and training and tech-
nical support was executed on 15 October
1971, by the General Services Administration
(GSA) with Honeywell Information Systems,
Inc. The contract term, with all options,
was eight years; expiration date 25 November
1979. However, due to three extensions, the
contract expiration date was actually 13 June
1980. A 'follow-on' contract (No. F19630-80-
D-0001), that essentially provides for fur-
nishing the same equipment, services and
software previously supplied under the GSA
contract, was executed on 23 May 1980, by the
Department of the Air Force (acting pursuant
to a Delegation of Procurement Authority from
the GSA). The effective date of this con-
tract was 26 November 1979, the day after the
original expiration date for the GSA con-
tract. The Air Force contract included a
'bridging clause' which provided for execu-
tion of new delivery orders for each out-
standing delivery order issued under the GSA
contract.

“At the time of the original expiration
date of the GSA contract, Honeywell was
delivering services to the Navy under four
delivery orders which by their terms also ex-
pired on 25 November 1979. However, since a
successor contract was not executed, the GSA
contract was extended. Honeywell continued
to deliver the services called for under the
expired delivery orders because, according to
Honeywell statements, express assurances had

below, we have concluded that Honeywell is entitled to quan-
tum meruit recovery of $391,556.55, and that this amount 1is
a proper charge against the Navy's operation and maintenance
appropriation for fiscal year 1980.
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been received that the delivery orders would
be modified to cover the additional perfor-
mance. Modifications were issued with an
expiration date of 23 May 1980. Honeywell
submitted invoices for the period 26 November
1979 through 23 May 1980 and received pay-
ment. This pattern was repeated for the
period through 13 June 1980, the scheduled
date for SLgnature of the 'follow-on con-
tract.”

On October 1, 1979, WWMCCS functions within the Navy
were transferred from the Navy Regional Data Automation _
Center (NARDAC) to NAVELEX, although NARDAC was responsible.
for issuing delivery orders until the GSA contract expired.
‘It was intended that after June 13, 1980, NAVELEX would
issue new delivery orders as required by the Air Force con- .
tract. However, due to confusion caused by the transfer ,
from NARDAC to NAVELEX and to other factors, valid deliverYi
orders were not issued for the services Honeywell provxdod
from June 14 to September 30, 1980

According to Honeywell, during each of the extension
periods under the GSA contract (November 26, 1979 to May 23,
1980 and May 24, 1980 to June 13, 1980) required services
had been provided without interrupt1on at the request of
Navy officials, despite the fact that no current delivery
orders had been issued. In both cases, renewal orders were
eventually issued and Honeywell's invoices were paid. The
record indicates that during the period from June 14 to
September 30, 1980, Navy personnel again requested that
services be continued, assuring Honeywell that valid delivery
orders would be issued to cover such performance. Honeywell
states that performance was continued in response to these
requests and assurances, and because of Honeywell's knowledge
that "the services being provided were essential to maintain
the Navy WWMCCS in operational condition.”

Honeywell has submitted invoices for $391,556.55 which
the Navy has declined to pay pending a determination of au- -
thority by this Office. The Navy cites 31 U.S.C. § 1501 /
ta)(1) (formerly 31 U.S.C. § 200(a)(1)) which provides that
before an amount can be recorded as an obligation of the
Government it must be supported by documentary evidence of a
binding agreement between the parties executed before the end
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of the:period of availability for obligation of the
appropriation concerned. Because renewal orders were not
‘issued prior to September 30, 1980, the end of the fiscal
year, the necessary contract documentation does not exist
between the Navy and Honeywell for the period from June 14
to September 30. '

The underlying contract between the Air Force and
Honeywell was in effect during this period and was a "bind-
ing agreement,” but it was a requirements contract. To e
trigger a commitment of funds by NAVELEX for the procurement o
of the services, valid delivery orders would be necessary. ‘
Since no such orders were executed, the Navy views the A
services Honeywell provided during the period in question to

- have been unauthorized. (The Navy notes that the Defense

‘Acquisition Regulation contains no provision similar to ;.
41 C.F.R. § 1-1.405 which allows administrative ratifinationﬂL//.
of unauthorized procurements in certain.circumstances:l/f

There is a well-established rule that the Government
is not bound by the unauthorized acts of its employees.
(Federal Crop Insurance Corp. V. Merrill, 332 U.S. 380
(1947).) Where a valid written contract was never execute
and the agency is unable to ratify the informal agreement
retroactively, the Government has no legal obligation to pay
contractors who have provided goods and services. However,
under GAO's claims settlement authority (31 U.S.C. § 3702),
the Comptroller General may authorize payment on a quantum
meruit basis.

["‘_ .

. LwWhere a performance by one party has benefited another,
even in the absence of an enforceable contract between them,
equity requires that the party receiving the benefit should
not gain a windfall at the expense of the performing party.:]
The law thus implies a promise to pay by the receiving party
whatever the services are reasonably worth. See, e.g.,
Bouterie v. Carre, 6 So.2d 218, 220 (La. App. 1942);

Kintz v. Read, 626 P.2d 52, 55)(Wash. App. 1981). Before

GAO will authorize a quantum-méruit or quantum valebat pay-
ment, we must make a threshold determination that the goods
or services would have been a permissible procurement, had

the formal procedures been followed. Next we must find that
(1) the Government received and accepted a benefit, (2) the
contractor acted in good faith, and (3) the amount claimed
represents the reasonable value of the benefit received, )
See 33 Comp. Gen. 533, 537 (1954), and 40 Comp. Gen. 447, . .-
451 (1961), :
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, In the instant case, it is clear, in view of the
earlier formal-GSA -and-Air-Force contracts, that the types
of goods and services Honeywell provided were not prohibited
by statute or otherwise impermissible. The Navy has deter-
mined that a benefit was received and accepted by the
Government as a result of Honeywell's services, that in
delivering the services Honeywell acted in good faith, and
that the amount claimed (the contract price) is the reason-
able value of the services received.

Based on our review of the record, we concur in the
Navy's findings. Accordingly, payment of $391,556.55 to
Honeywell is authorized on a guantum meruit basis.. The
services Honeywell provided were a bona fide need of the
fiscal year in which they were rendered. Therefore, this
expenditure is a proper charge against the Navy's operation.
and maintenance appropriation for fiscal year 1980
Cf. B~ 208730 January 6, 1983,

Comptrolley General
of the United States





