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THE COMPTROLLER OENERAL 
DECISION O F  T H E  U N I T E D  B T A T E a  

W A S W I N G T O N .  O . C .  2 0 5 0 8  
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MATTER OF: 

0 I G EST: 

July 8, 1983 DATE: 

Availability of Fiscal Year 1982 funding for award 
of performance pay to e r s  of the Senior Foreign 
Service . .  . .  

Unobligated balance of fiscal year 1982 Salaries and 
Expenses appropriation for the United States Infarmation 
Agency remins available for obligation to fullfin any 
order of the Foreign Service Labr Relations Board aris 
ing out of an unfair labor practice proceeding insti- 
tuted in September of 1982. Under 31 U.S.C. S 1502(b), 
provisions of law providing for the expiration of appro- 
priations and their reversion to the Treasury do not 
apply to the funds involved in the pending proceeding. 

The Regional Director of the Forei6 Senrice-sr Relations 
Bxrd (Board) has requested an advisory opinion on the & r e n t  
availability of fiscal year 1982 funds for the award of performance 
pay for that year to errployees of the United States Information 

. Agency (formerly the International Conmunication Agency) (Agency) 
Fer the reaans set 

forth below, we hold &at unobligated fiscal year 1982 funds remain 
available for such awards. 

By way of background, the Regional Director explains t ha t  
Chapter 10 of the Foreign Sexvice A c t  of 1980, Pub. L. NO. 96-465, 
94 Stat. 2071 ,, 2128, establisb3 a laborLmanagerrrent relations pro- 
gram in the foreign service and created the Foreign Service Labr 
Relations Board within the Federal Labor Relations Authority. The 
Act also created the Foreign Service Impasse Disputes Panel (Pahel) 
to assist in resolving negotiation impasses arising during collet 
tive bargaining, 22 U.S.C. S 4110, and required t h a t  final action of 
the Panel be binding on the parties for the term of the collective 
bargaining agreement unless the parties have agreed otherwise, 
22 U.S .C.  S 4110(c)(3). 
jurisdiction over agencies having foreign service operations includ- 
ing the Agency, 22 U.S.C. S 4103. 
22 U.S.C. S 4115, created an unfair labor practice process, and de- 
fined unfair labr practice to include failure or refusal by an 
agency "to axprate in -i?'npasse-procedirre.3 and i-se de,ciaons,:. as 
required under this chapter. *' 

. I  who are rrrembers of the Senior Foreign Service. 
' 

7 

Both the Board and the Panel were given 

Section 1015 of the Act, 

Local 1812 of the Anwican Federation of Government Employees 
(Union), certified in 1978 as the exclusive representative for 
all eligible Foreign 
t h e  Pariel consider a 

Service enployees in t!!e Agency, requested t h a t  
negotiation impasse concerning the Foreign 



B-2 10055 

. .  
. .  . 

c 

Service se l ec t ion  bards established by sec t ion  602 of the Act. 
Speci f ica l ly ,  t h e  parties were i n  d ispute  over (1 ) t h e  composition 
of selection boards established to IMke recornnerdations concerning 
perfomce pay, (2) t h e  procedures to govern t h e  issuance of such 
recamrendations, and (3 )  &ether the Agency head was to  be bound by 
t he  recamnendations. The Union proposed (1 1 that t h e  a n p s i t i o n  of 
se lec t ion  boards be governed by The Aqreement For The Establishment . 
and C a n p s i t i o n  of Select ion Boards, ( 2 )  that t h e  se lec t ion  ba rds  

. 

determine the percentage of the funding available for performance 
pay to  be awarded to  each o f f i c e r  r emnded ,  ( 3 )  that these ream 
mendations be binding u p  the Director, and ( 4 )  t h a t  the total 
arrount of agency performance pay to be awarded for each class of 
o f f i c e r s  be determined by the Director i n  wr i t ing  before any boards 
were mnvened. On August 18, 1982, the Panel issued a Decision and 
Order i n  Un i t ed  
Washinaton. D.C. and -1 1812, 

States In te rna t iona l  Cammica t ions  Agency, - _ - - -  _- - _ -  - , American Federation of Govenment 
Employees, ? 3. The Panel concluded t h a t  the 
dispute s h  

AFL-CIO, C a s e  83 FSIDI 
lould be resolved on the basis of the  U n j o d s  proposal and 

ordered t h a t  the parties adopt and impl&nt-it noTater than 
Septerrkr  1 ,  1982. 

. In a ,letter dated August 30, 1982, the Agency refused to iw 
p l e m n t  t h e  Panel ' s  Decision and Order. 

ing t h a t  such  r e fusa l  v io l a t ed  section 101 5 (  a) ( 5 )  and ( 6 )  of t he  
A c t ,  22 U.S.C. 5 4 1 1 5 ( a ) ( 5 )  and ( 6 ) .  

The Union-, on Septenber 13, 
. . :  1982, f i l e d  a n  unfa i r  labr prac t i ce  charge before t h e  aOard, alleg- 
' 

, 
? 

I n  a decision dated March 25, 1983, an Administrative L a w  Judge 
of t h e  Board recomrrended that the Board adopt an order compelling 
the Agency to  'irrplemnt the Degision and Order of the Panel, and to 
c~nply w i t h  such order as i f  it had done so no later than 
September 1 ,  1982. The Judge's decision directed the Agency to.' 
determine the arrount of p e r f o m c e  pay that was ava i lab le  as of 
August 30, 1982, and to treat such funds as now avai lab le  f o r  the  
payment of f i s c a l  year  1982 performance awards. The Agency has 

- 2 -  
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f i l e d  an exception to the  Judge's decision, and thq Board is now 
a x s i d e r i n g  whether to  af f i rm or reverse the decision.l/ 

W e  are asked whether f i s c a l  year  1982 funding remains available 
f o r  the award of p e r f o m c e  pay under the Panel's order. Accwding 
to t h e  submission, both the Union and the Agency believe that the 
f i s c a l  year  1982 funds expired on Septarber 30, 1982, and t ha t ,  i n  
t h e  absence  of  the obligat ion of those funds by c a p l e t i o n  of the 
se lec t ion  board process, they are no longer available. or retriev- 
able. The Agency p o i n t s  o u t  that:  

"* * * no performance pay selection boards were ever 
convened, no decision w a s  ever  made by the Agency as to 
whether any awards should be made in E'Y 1982, or i n  what 
m u n t ,  and no funds were obl igated f o r  performance pay 
purposes prior to  the end of the f i s c a l  year on September 
30, 1982. 

"On t h e  axtrary, since the Agenq'k pap??oll G s t s  -re 
running higher than planned, t he  entire arrount avai lable  
f o r  payroll purposes f o r  t h a t  f i s c a l  year ,  including the  

. . $230,000 [or ig ina l ly  included within t h e  Agency's finan- 
cial plan f o r  FY 1982 performance pay awards1:was ex- 
pended f o r  other pay p u p s e s .  A t  the  c lose-of  E'Y 1982, 
only $1,324-34 remained unobligated i n  t h e  Foreign 
Service pay allotmrnt." 

. - w  

. .  ' .' 

, 

- '/ I n  a letter dated May 12, 1.383, which re fer red  to our regulation 
a t  4 C.F,R; S 22.8, the U&bn's  a t torney requested t h a t  we de- 
c l i n e  t o  issue an opinion i n  t h i s  case on the  ground t h a t  t he  
matter has been decided by the  Administrative Law Judge and."is 
mre properly w i t h i n  the ju r i sd i c t ion  of the" Foreign Service 
Labor Relat ions Board, We disagree with the  a s se r t ion  t h a t  the 
question posed to u s  has been decided by the  Judge and with the  
suggestion t h a t  such question is mre properly within the jur -  
i sd i c t ion  of t h e  Board. We have been asked whether f i s c a l  year 
1982 funding remains avai lable  f o r  the  payment of the p e r f o r  
mce awards, a ques t ion  which the  Judge has  not answered. I n  
fact, he notes  i n  fcotnote 13 to h i s  decision t h a t  he is "aware 
that FY 1982 has ended," and he decl ines  to express an opinion 
"as t o  how, or from what source ,  performance awards -,,or . 
should, be paid." Certainty, a question as t o  t h e  F i o d  of .. 
a v a i l a b i l i t y  of appropriated funds is s u i t a b l e  for r e s o l u t i o n  by 
t h i s  Office.  

- 3 -  
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The Regional Director of the Eoard notes  that paragraph ( 6 )  of 
31 U.S.C. 5 1501(a) provides that  an arrount may be recorded as an 
obl iga t ion  of the United States Government when supported by 
docmentary evidence of "a l i a b i l i t y  that may result fmm pending 
l i t iga t ion ."  The Regional D i r e c t o r  accordingly contends that "pre- 
viously unexpended expired funding r e l a t i n g  to  t h e  award o f  perfor 
m a n e  pay remains available for obligat ion due to  t h e  pending unfair: 
lahr practice." 

W e  agree with the  Regional D i r e c t o r ' s  conclusion, but not f o r  
the reason he argues. 
may be recorded as obligat ions when supported by ce r t a in  specif ied 
types of documentary evidence. I t  does not preserve the availabil- 
i t y  of funds beyond the  end of a f i s c a l  year when obl igat ion of the 
funds did not  take place during the year. 

Subsection 1501 (a) only provides that arrounts 

Further,  w i t h  respect to paragraph 1501 (a) (6 1, we have held 
that  the phrase "a l i a b i l i t y  that may r e g u l t  from-@ding l i t i g s  
t i o n "  is appl icable  i n  only limited instances.  
55 Conp. Gen. 185, 187 (1955) we  stated: 

For exampie, i n  

,"Subsection 6 w a s  included i n  I31 U.S.C.- S 1501 (a)]  
for the purpose of-permit t ing obl iga t ions  to---be recorded 
i n  the case of land condemnation proceedings under the 
Declaration of Taking A c t  * * * and similar cases. * * * 
In land condemnation and s imi la r  cases, a l i a b i l i t y  of 
the Government has  been e s t a b l i s h e d ,  the only question 
being an exact  determinat iw of the  munt of the liabil- 
i t y .  An , i n t e n t  to  p e n n i t s b l i g a t i o n s  t o  be recorded i n  
every case where l i t i g a t f o n  is pending aga ins t  the Go- 
ernnrent, which m y  or may not r e s u l t  i n  a l i a b i l i t y ,  can- . 
not  possibly be imputed to t h e  Congress. I n  view thereof 
and since the ove ra l l  purpose of [31 U,S.C. S 1501(a)] 
w a s  t o  restrict the  amunts  remrded as obligat ions,  it 
is our view that obl igat ions may be recorded under 
[31 U.S.C. S 1501(a) (6) ]  only i n  those cases where t h e  

Governmnt is de f in i t e ly  liable for t h e  payment of mney 
o u t  of ava i lab le  appropriations and the pending l i t i g a -  
t i o n  is f o r  t h e  purpose of determining the  m u n t  of t h e  
Government's l i a b i l i t y . "  

: 
a :  

. 

We concluded in t ha t  cass-that hunts-of-back pay Ghich f i g h t  be: 
03n-e due c e r t a i n  employees for -a  p r i o T f i s c a 1  year  3s a rFsu?t of '  
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pendm litigation did not oanstitute obligations which could be 
properly recorded under 31 U.S.C. S 1501(a)(6).3 

In the case now before us, the Government is not "definitely 
liable far the payment of 11l0ney out of available aRropriatians." 
Section 405(c) of the Fbreign Service Act of 1980, 22 U.S.C. 
S 3965( c) , provides: 

"The Secretary shall determine the amcxlnt of perfar 
mance pay available under subsection (b) (2) each year for 
distribution amng the meTtbers of the Senior Foreign 
Service and shall distribute performance pay to particu- 
lar individuals on the basis of re-ndations by selec- 
tion bards  established under section 602 [22 U.S.C. 
S 40021." 

Both a reprt on the bill (H.R. 6790) prepared by the R o u s e  Cum- 
mittee on Foreign Affairs, H. Rep. No. 9$492(1), 9 9  Gong., 2d 
Sess. 40 (1 980), and a report prepared by the'%ouse Camnit tee on 
Post Office and Civil Service, H. Rep. No. 96-992(11), 96th Cong., 
2d Sess. 60 (1980) explained that: 

"* * * The determination of the total arrount-which shall 
be made available-in any one year is a budgetary deter- 
mination left with the individual heads of the agencies, 
which means that IIlembers of the Senior Foreign Service 
are not [automatica~yI/ entitled to performance pay. 

. .  

c 
c 

' 0  
- *  

- 2/ We e@ed our interpretation of paragraph 1501 (a) (6) to in- 
elude anti-irrpoundrru2nt litigation in 54 COT. Gen. 962 (1975'). 
See also 61 C a p .  Gen. 509 (1982). We reasoned that the basic 
premise of such litigation was that the refusal of the Executive 
branch to obligate apprapriations w a s  itself in derogation of 
the congressional design in providing appropriations. 
concluded that it would be incongruous to construe 31 U.S .C.  
5 1501(a) (6) in a manner permitting its application to frustrate 
congressional objectives where the existence of substantial 
legal issues could be documented. This application of paragraph 
1501(a)(6) is not relevant in the current discussion, however., 

We thus 

since no inp-nt ef funds is involved. - - -  - -  - .  - -  - 

r' 

- 3/  The Post Office and Civil Service Comnittee report contained 
the wrd "automatically," whereas the Foreign Affairs Cornnittee 
report did not. 

- 5 -  
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The report of the Senate Foreign Relations Cormittee, S. Rep. 
No. 96-91 3, 96th Cong. , 2d Sess. 40 (1980) , contained language iden- 
tical to that of the report of the House Foreign Affairs Ccnmittee. 
This legislative history supports our oonclusion that the law does 
not create a statutory entitlement to performance pay in Inenters of 
the Senior Foreign Service. 
to performance pay, the Agency was not definitely liable to pay. 
these awards from fiscal year 1982 funds. 
31 U.S.C. S 1501(a)(6), fiscal year 1982 funds could-not have been 
obligated on the basis of the unfair labr practice action brought 
before the Board. 

Since there is no statutory entitlement 

Therefore, under 

Nonetheless, it is our opinion that any fiscal year 1982 
funding which has not already been obligated for other agency 
purposes remains available for the payment of 1982 performance 
awards.?/ Subsection 1502(b) of title 31 provides that: 

"A provision of law requiring that @e lSktnce of an 
appropriation or fund be returned to th6 general fund of 
the Treasury at the end of a definite period does not 
affect the status of lawsuits or rights of action involv- 
ing the right to an arrount payable from the balance." 

Clearly the unfair labor practice proceedings, instituted ty the 
Union on Septenber 13, 1982, for the purpose of compelling the 
Agency to corrply with the Panel's oqder, is a right of action "in- 
volving the right to an munt payable from" the Agency's fiscal 
year 1982 Salaries and Expenses appropriation. Therefore, under 
31 U.S.C.  5 1502(b), neither sy$csection.l502(a) of Title 31 nor any 
other provision which provides for the expiration of appropriations 
and their reversion to the Treasury applies to the funds involved in 
the unfair labr practice proceeding before the Board. It foll& 
that the Agency's unobligated fiscal year 1982 funds remain avail- 
able for obligation for the p u r p s e  of fulfilling any order of the 
Board arising from the unfair labor practice charge it is currently 
considering. 

- 4/ As we indicated above, we have been infomd by the Agency that 
a l though $230,000 was included within the Agency's financial 
plan for fiscal year 1982 for Senior Foreign Service performance 
pay awards;ahst the entire ar row available for payroll pur- 
poses for .fiscal yea'; 1982; includinf this $230; 000, G S  ex- . 
pended for other pay purposes. Only $1,324.34 which remained 
unobligated at the close of fiscal year 1982 remains available 
for performance pay awards. 

. 
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Tb the extent that the Agency has withdrawn part or all of 
these funds and all& them to revert to the Treasury, 31 U.S.C. 
5 1552(a) (2)  provides authority for the restoration of unobligated 
balances needed to fulfill an order by the Board. 
$1,324.34 may accxrrclingly be restored to the appropriate account. 

The sum of 
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