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MATTER OF: Sage Investment Inc. 

DIGEST: 

1. Protest against a call. for a second round 
of best and final offers filed with GAO 
after the closing date for receipt of the 
offers is untimely, and GAO will not con- 
sider it on the merits. 

2. Incumbent contractor’s protest that award 
of lease to another offeror prevents pro- 
tester from recouping investment required 
to construct and remodel office building to 
meet agency specifications is untimely 
under GAO Eid Protest Procedures when filed 
more than 10 days after protester learns of 
award. 

Sage Investment Inc. protests the award of a lease 
for 13,000 square feet of office space in Vernal, Utah, 
under request for proposals No. R4-82-18, issued by the 
Forest Ser-vice; Department of Agriculture. We dismiss the 
protest as hntimely. 

Sage states that it delivered its best and final 
offer by hand on January 28, 1983, the amensed due date 
for their submission. At this time the contracting offi- 
cer opened the offer and, according to Sage, indicated 
that it was the best one that had been received, though he 
did not pronise to award the contract- to Sage. S’ubse- 
quently, because the Forest Service had failed to provide 
offerors w7ith a particular form needed for evaluation, the 
contracting officer requested a new round of best and 
finals by February 11. Sage states in its protest that it 
receive2 this request on February 4 and that it was noti- 
fied of an award to Para Development Corporatim on 
Februa ry  1.8, 1983. Sage filed its protest by letter dat-ed 
April 25, rt2ceive-7 in our Office on Fay 2, 1983. 
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S a g e  a r g u e s  t h a t  t h e  c o n t r a c t i n g  off icer  improperly 
r e q u e s t e d  a s e c o n d  round  o f  best and  f i n a l  o f f e r s  b e c a u s e  
h e  had  implied,  o n  t h e  b a s i s  of t h e  f irst  o n e ,  t h a t  Sage 
w a s  t h e  s u c c e s s f u l  o f f e r o r  and  o n l y  a s u p e r v i s o r ' s  
a p p r o v a l  was r e q u i r e d .  Sage  asser ts  t h a t  t h e  s e c o n d  
r e q u e s t  was " u n e t h i c a l  and  s h o u l d  n o t  be allowed." W e  
w i l l  n o t  c o n s i d e r  t h i s  basis  o f  protest  b e c a u s e  i t  is 
u n t i m e l y .  I n  t h e  case of n e g o t i a t e d  p r o c u r e m e n t s ,  a l l e g e d  
impropriet ies  which  d o  n o t  e x i s t  i n  t h e  i n i t i a l  so l i c i t a -  
t i o n  b u t  which a r e  s u b s e q u e n t l y  i n c o r p o r a t e d  t h e r e i n  mus t  
be p r o t e s t e d  n o t  l a t e r  t h a n  t h e  n e x t  c l o s i n g  date f o r  
receipt o f  proposals f o l l o w i n g  t h e  i n c o r p o r a t i o n . -  

-L2.d.b)(1) *.. *- ( 1 9 8 3 ) .  
a s e c o n d  round  o f  best  and  f i n a l  o f fe rs  mus t  be f i l e d  by 

Thus ,  a protest  o f  a c a l l  for 

t h e  c l o s i n g  d a t e  f o r  receipt  o f  t h e  o f f e r s .  - S e e  Union  
C e n t e r  V e n t u r e ,  B-188666, A p r i l . 6 ,  19W;*-W-l CPD 241. 
A l t h o u q h  S a q e  l e a r n e d  t h a t  a s e c o n d  r o u n d  of b e s t  and  
f i n a l  o f f e r s  was b e i n g  r e q u e s t e d  o n  F e b r u a r y  4 ,  it d i d  n o t  
f i l e  t h e  p ro tes t  u n t i l  May 2 ,  1 9 8 3 ,  c o n s i d e r a b l y  a f t e r  t h e  
F e b r u a r y  18 d u e  d a t e .  

S a g e  f u r t h e r  a l l e g e s  t h a t  t h e  award  to  P a r a  Develop- 
ment  was improper b e c a u s e  i t  d e n i e d  S a g e ,  which  had  leased 
t h e  r e q u i r e d  o f f i c e  space to t h e  Forest S e r v i c e  s i n c e  
1 9 6 4 ,  t h e  o p p o r t u n i t y  t o  recoup t h e  i n v e s t m e n t  i t  had  made 
i n  c o n s t r u c t i n g  and  l a t e r  r e m o d e l i n g  t h e  b u i l d i n g  to  meet 
F o r e s t  S e r v i c e  s p e c i f i c a t i o n s .  T h i s  basis f o r  protest  is 
also u n t i m e l y ,  s i n c e  Sage knew of t h e  award  which  a l l e g -  
e d l y  d e n i e d  i t  t h e  o p p o r t u n i t y  t o  r e c o u p  i t s  i n v e s t m e n t  as  
e a r l y  as  F e b r u a r y  1 8 ,  1983.  Under  o u r  p r o c e d u r e s ,  a pro- 
test  of t h i s  t y p e  m u s t  be f i l e d  w i t h i n  1 0  work ing  d a y s  
a f t e r  t h e  basis  for it is  known or  s h o u l d  h a v e  been  known. 
4_C.P..R.r- 9 2k;Wb). Sage, as n o t e d  a b o v e ,  d i d  n o t  f i l e  
i ts  protest  u n t i l  May 2 ,  1 9 8 3 ,  more t h a n  1 0  d a y s  a f t e r  it 
l e a r n e d  of t h e  award. 

Al though  i t  d o e s  n o t  c h a n g e  t h e  r e s u l t  ( a n d  was n o t  
p r o t e s t e d )  h e r e ,  w e  n o t e  t h a t  t h e  c o n t r a c t i n g  o f f i c e r ' s  
o p e n i n g  and  a l l e g e d  commenting on  Sage 's  f i r s t  best and  
f i n a l  o f f e r  a t  t h e  t i m e  of d e l i v e r y  are a c t i o n s  a p p r o p r i -  
a t e  to  a f o r m a l l y  a d v e r t i s e d  p r o c u r e m e n t ,  where a l l  b i d s  
are  p u b l i c l y  opened  a t  t h e  same t i m e ,  but a re  improper i n  
a n e g o t i a t e d  p r o c u r e m e n t .  ~t does n o t  appear ,  however ,  
t h a t  t h e  i n t e g r i t y  of t h e  c o m p e t i t i v e  s y s t e m  was p r e j u -  
d i c e d  i n  t h i s  case, s i n c e  i t  a l s o  d o e s  n o t  a p p e a r  t h a t  
Para Deve lopmen t 'was  p r e s e n t  a t  t h e  o p e n i n g  o r  that Sage 
was a d v i s e d  of Para D e v e l o p x e n t ' s  e x a c t  price u n t i l  i t  
t e l e p h o n e d  t h e  c o n t r a c t i n g  o f f i c e r  a f t e r  r e c e i v i n g  n o t i c e  
of t h e  award. 
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The protest  is dismissed. 

Harry R. V a n  Cl$y*e 
Acting Genera l  Counsel 
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