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2. 

I n  d i s t r i b u t i n g  funds under consent  orders wi th  
a l l eged  v i o l a t o r s  o f  petroleum price and allocation 
regu la t ions ,  Department of Energy  must attempt to 
r e t u r n  funds to those a c t u a l l y  i n j u r e d  by over- 
charges.  Wnere t h i s  is n o t  possible, Energy  mst 
use mandatory procedure established by 10 C.F.R. 
5 205.280 et sq., which creates mechanisms for 
i n ju red  parties to claim refunds.  
consent  order funds by o i l  mrrpanies is n o t  permis- 
sible  without  r e s t i t u t i o n a r y  nexus because Energy 
l a c k s  a u t h o r i t y  t o  do  i n d i r e c t l y  what it cannot do 
d i r e c t l y .  
Petroleum Reserve by o i l  companies is not permissi- 
ble because it lacks restitutionary nexus and is n o t  
o therwise  authorized.  

D i s t r i b u t i m  of 

In-kind d e p o s i t  of o i l  i n  Strategic 

D i s t r i b u t i o n  of consent o r d e r  funds to states by o i l  
m w n i e s  or Departrrent of Wrgy is pe rmis s ib l e  
on ly  i f  states are requird to u s e  funds e x c l u s i v e l y  
for energy-related p u r p x e s  wi th  r e s t i t u t i o n a r y  
nexus to n a t u r e  of overcharges,  f o r  b e n e f i t  of class 
of consmrs overcharged, and according to plans ap- 
proved by Energy. 
buted by o i l  corrp?anies i n  asropriate  r e s t i t u t i o n a r y  
manner mst r e v e r t  to Znerq j  f o r  disposition under 
procedure i n  10 C.F.R § 205.280 e t  seq: I f  no  con- 
sumers or classes of consmers can be i d e n t i f i e d  by 
admin i s t r a t ive  procedure, and no  r e s t i t u t i o n a r y  
nexus f o r  payments to states can be found, only 
rerraining au thor ized  d i s t r i S u t i o n  is d e p o s i t  of 
funds  i n  miscel laneous receipts account  of Treasury.  

Any funds not able to be d i s t r i -  

This d e c i s i o n  to t h e  Secretary of Energy  r e s u l t s  from a request 
of t h e  C h a i m n ,  Overs ight  and I n v e s t i g a t i o n s  Subcornnittee, Aouse 
Cann i t t ee  on Energy and Comrce,  t h a t  w e  examine t h e  v a l i d i t y  af 
and continued u s e  by t h e  Department of Energy  ( E n e r g y )  of v a r i o a s  
p rov i s ions  i n  mnsent o r d e r s  wi th  producers of ptroleum prcducts, 
by which Energy has  been making or p a m i t t i n q  t h e  producers  to ~mke 
direct d i s t r i b u t i o n  of overcharge settleireiit f u n d s  to parties bko 
have no c l e a r  m n n b c t i o n  to t h e  overcharges which gave rise to  the 
settlemnts. The purpose of the  mnsent orders is to settle z l k q d  
v i o l a t i o n s  of F d e r a l  petrolem price and allocation regulztions 
through p a ) w n t s  by t h e  prducers, t h e  m u n t s  of which were a r r i v e d  
a t  by ncqo t i a t ion  with F n c r q y ' s  Zmncmiz ~ ~ ~ ~ l s t a y  .k?;?ini.=tr-;?-,ion 
or Office of S p x i a t  Coanst.1. 
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We previously have issued to the Chairman two opinions on the 
question of appropriate distributions of overcharge refunds, 60 
Corrp?. Gen. 15 (1980) and B-200170, April 1, 1981, and we now have 
been requested to issue this decision to inform Energy of our psi.- 
tion regarding its current actions under consent orders. 

We have examined the relevant legislation, case law, regula- 
tions and other related materials, including smmries of nmmus 
consent orders published in the Federal Rqister, and we also 
obtained Enerw's views on this matter. I n  our opinion, Energy has 
been using consent orders improperly in a nurrber of cases by making 
or allowing the oil companies to make distribution of overcharge 
refunds without prior efforts to identify those overcharged and the 
munts of overcharges. As a result, paymnts have been made by oil  
companies and by Energy to institutions t h a t  were not actually in- 
jured by the overcharges, and that lack an appropiate connection to 
the overcharges. 
customers have been denied an opportunity to present claims through 
Energy's established procedures. 

c 

Further, and mre importantly, overcharged 

In large part, our conclusion is founded on our prior opinions, 
particularly on their analysis of Energy's restitutionary authority, 
zd cn the holding that Energy is legally bound to follow its own 
re;xlations v.5ich recpire that certain administrative procedures be 
f o l l m d  in d e t e m i n i n g  aFpropriate restitutqonary distribution 
m c h a i s ~ ~  for individdal or classes of injured consuwrs rat 
readily identifiable. Subsequent jll;dicial decisions addressing 
Energy's restitutionary authority and the validity of certain con- 
sent order provisions it h a s  negotiated do not address the specific 
issues with which we are concerned, but in our view they lend 
aitional supprt to our conclusions, as w i l l  be discussed below. 

Prior GAO Opinions on Energy's Restitutionary Authority 

In our t m  previous opinions dealing with the authority of 
Energy to distribute the overcharge refunds it has received under 
consent orders with Getty Oil Coinpiny and other producers of petro- 
leum products, we stated that Energy has limited, irrplied restitu- 
tionary authority to distribute the funds on ly  to consuwrs injured 
by the overcharges, or to classes of mnsmrs with a connection to 
the  overchargss. 

In our first opinion, 60 C o i .  Gen. 15 (19801, we reviewed the 
legality of plans by Enwgy to distribute $25 million in overcharge 
refunds it obtained unds- t h e  terms of a consent order with Getty. 
We examined the distribution plan in light of the terns of the  
settlenent, the pertinent leqislation and recjulations undsr which 
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Energy carried o u t  e n f o r c e m n t  of t h e  price and a l l o c a t i o n  c o n t r o l s  
on pet ro leum p roduc t s ,  and t h e  n a t u r e  and scope of r e s t i t u t i o n a r y  
a u t h o r i t y  available to Energy. On t h e  basis of t h i s  a n a l y s i s ,  we 
concluded tha t  Energy could  n o t  l a w f u l l y  i n p l e m n t  its proposed 
d i s t r i b u t i o n  of t h e  funds  t o  d e f r a y  the h e a t i n g  o i l  costs of low- 
income p e r s o n s  w i t h o u t  regard to their s t a t u s  as f o m r  h e a t i n g  oi l  
c u s t o w r s  o f  Getty, both because the plan did n o t  e f f e c t  r e s t i t u t i o n  
to  t h e  e n t i r e  class of p u r c h a s e r s  i n j u r e d ,  and b c a u s e  Energy failed 
to f o l l o w  its own mandatory r e g u l a t i o n s  which set f o r t h  procedures  
to allow p e r s n s  allegedly i n j u r e d  by t h e  ove rcha rges  to p r e s e n t  
t h e i r  ev idsnce  and establish their claim. 

r 

The Getty Consent Order conta ined  no  p r o v i s i o n  c o n t r o l l i n g  t h e  
d i s t r i b u t i o n  of the $25 m i l l i o n  refund.  
" r e s t i t u t i o n "  by d i s t r i b u t i n g  t h e  bulk o f  the funds  to states where 
G e t t y  p r e s e n t l y  has  h e a t i n g  o i l  c u s t c x r s ,  to be used to  assist 
low-in- users of h e a t i n g  oil, w i t h  the ba lance  of t h e  funds  t o  be 
d i s t r i b u t e d  to lmer grade members of t h e  m d  services c u r r e n t l y  
r e s i d i n g  i n  those states. 

Energy p r v s e d  to W e  

Energy asserted t h a t  its r e s t i t u t i o n a r y  a u t h o r i t y  inc luded  t h e  
p r ' t o  take any a c t i o n  necessa ry  t o  e l i m i n a t e  or cornpensate f o r  
tke e f f e c t s  of i?. v i o l a t i o n  of its petrolem price and a l l o c a t i o n  
reqdat ions ,  HoeV'er, i n  ana lyz ing  En@rgy's i q l i e d  pder to o r d e r  
r e s t i t t i t i o n  as  a r e m  f o r  v i o l a t i o n  of t h F r e g u l a t i o n s ,  w e  d e t e r -  
mined that "Energy 's  reredial a u t h o r i t y  is l imited to  o r d e r i n g  a 
violator to make refunds  to overcharged customers." 
supra a t  20. 

60 C q ,  Gen. - 
W e  examined t h e  d i s t r i b u t i o n  p l a n  for t h e  Getty funds i n  l i g h t  

of o u r  view of Energy ' s  r e s t i t u t i o n a r y  a u t h o r i t y .  W e  concluded: 

"In o r d e r  for any d i s t r i b u t i o n  of the G e t t y  funds to  
sa t i s fy  t h e  s t a t u t o r y  and r e g u l a t o r y  r equ i r emen t s  f o r  
r e s t i t u t i o n ,  it must be mde i n  approximate p r o p r t i c r n  t o  
the i n j u r y  a c t u a l l y  s u s t a i n e d  to Getty c u s t o m r s  and to 
u l t i r r a t e  consumers of Getty prducts  who were the victims 
of t h e  overcharges."  60 Conq. G m . ,  a t  22. 

On the o t h e r  hand, w e  recognized  

** * * t h a t  it is f r e q u e n t l y  not possible to  identi-fy 
each i n d i v i d u a l  c u s t o w r  or c o n s a w r  who h a s  k e n  over- 
charged  nor is i t  always possible to make a precise 
de te rmina t ion  of t h e  a m u n t s  each i n d i v i d u a l  bas k e n  
overcharged..  So long  a s  a good f a i t h  effort  was mde to 
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identify overcharged individuals, we would not view a 
distribution scheme which lacked dollar for dollar preci- 
sion as unauthorized. 
scheme in the Getty case does not suf€iciently relate 
distributees to those injured to support a finding of 
restitution." 

However, the Energy distribution 

60 C o n p ,  Gen., at 24. 

We believed at the time this opinion was issued that within these 
guidelines, Energy had ample flexibility to develop appropriate, in- 
novative distribution plans for the funds. We still believe so. 

In our opinion of April 1, 1981, €3-200170, reviewing the legal- 
ity of subsequent distribution proposals by Energy's Office of 
Hearing and Appeals (OW), where it appeared to be difficult or 
impossible to identify injured purchasers, we again emphasized the 
necessity i n  any appro;?riate restitutionary distribution plan of a 
sufficient relationship between the recipients of disbursements and 
the persons  actually overcharged, 

"No authority is expressly granted to Enerqmr to 
the administrative caqmnents of Energy responsible for 
the price and allocation programs-to promte the in- 
terests of msa~ers  in general throucjh direct pawnts 
to thein or through grants made on their behalf to states 
or other entities." April opinion, p. P. 

h+ also reiterated that adequate flexibility is built into Energy's 
restitutionary authority. 

The statutory frarrework under which Energy oprates was set oat 
i n  60 COT. Gen., supra, at 18-21, and need not be described in 
detail here. 
tutionary power in that legislation is found in section 209 of the 
E m m i c  Stabilization Act of 1970, as mnded, 12 U.S.C. S 1904 
note, and is limited to actions which can be t aken  by the United 
States District Courts. 60 Corrip. e n . ,  supra, at 18-19. We also 
stated that Bonray Oil Co. v. Departrrmt of Energy, 472 F. S u p .  9 
(W.D. Okla. 1978), aff'd p r  curia, 601 F. 2d 1191 (TECA 1979), 
"only confirms Energy's authority, as part of a remedial order which 
determines that violations have marred, to order the violator to 
return overcharges directly to its customers," 

We pointed out that the only s,oecific grant of resti- 

,' 

DISCUSS ICN 

In a copy of a memrandum delineating its view of its legal 
authority to structure remedies, provided to u s  by the Administrator 
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of Energy ' s  'pxmornic Regulatory Adminis t ra t ion ,  Energ1  relies on 
M n r a y ,  supra, on  Sauder  v. Depar t r en t  of Enercjy, 648 F. 2d 1341 
(TECA, 1981 ),  and on Citronel le-Mobile  Gs the r ina ,  Inc. v. Edwards, 
669 F. 2d 717 (TECA, 1982), as a u t h o r i z i n g  t h e  broad g r a n t  of resti- 
t u t i o n a r y  p e r  t h a t  it h a s  k e n  e x e r c i s i n g  i n  recent consent  order 
s e t t l e m e n t s ,  As noted above, w e  b e l i e v e  t h a t  Bonray, s q r a ,  ind i -  
cates t h a t  Ene rgy ' s  a u t h o r i t y  is limited to raking re funds  to over- 
charged c u s t m r s .  

I n  Sauder ,  sup ra ,  t h e  c o u r t  s t a t e d  t h a t  s e c t i o n  209 does n o t  
limit t h e  c o u r t s  or t h e  agency to " r e s t i t u t i o n  or to a particularly 
strict i n t e r p r e t a t i o n  of r e s t i t u t i o n , "  b u t  went o n  to state, t h a t  
" [ w l e  do n o t  g r a n t  t h e  agency 'carte blanche, '  * * * b u t  m r e l y  
e n f o r c e  its e f f o r t  s anc t ioned  by t h e  s t a t u t e  and its p u t p s e s ,  ' to 
set t h i n g s  r i g h t . ' "  Sauder, s u p r a  a t  1348-49. I n  Szuder, the  C o u r t  
h e l d  o n l y  t h a t  Energy had s u f f i c i e n t  r e s t i t u t i o n a r y  a u t h o r i t y  to 
order one  of several j o i n t  o i l  w e l l  cmer-operators to make re funds  
of a l l  t h e  owner-operators '  overcharg?s even though t h a t  omer 
oprator had n o t  received a l l  o f  t h e  overcharged arrounts. S a d e r  
did n o t ,  however, p r o v i d e  for d i s t r i b u t i o n  of overcharged armunts to 
other t h a n  overcharged customers ,  us ing  th?  t e n n  "refund" t o  denote 
the w u n t  to be d i sgorged  by the p l a i n t i f f .  
7349. [It shoclld hJe no ted  t h a t  b t h  of t h e s e  cases involved l i t i g a -  
tic.? a r i s i z g  f r o n  a c t i o n s  taken  under Enerqy ' s  a d n i n i s t r a t i v e  pro- 
&:T~s for t h e  enforcemnt of r e r e d i a l  Orders ,  10 C.F.R. Subpa r t s  0 
ad E, 5 5  235.19c1 e t  sq., 205.100 - et  seq., and n o t  from c o n s n t  
orders agreed to by the parties.) 

Sauder ,  sup ra  a t  

I n  o u r  A p r i l  op in ion  w e  d i scussed  the d e c i s i o n  of t h e  d i s t r i c t  
m u r t  i n  Ci t rone l le -Mobi le  Gather ing ,  Inc .  v. O'Learv, 499 F. Supp. 
871 (S.D. A l a .  1980), i n  which t h e  c o u r t  ordered t h a t  r e s t i t u t i o n  be 
made to  t h e  United States T r e a s u r y . s i n c e  t h e  c o u r t  could  not 
e n v i s i o n  a fornula which could  m a n i n g f u l l y  d i s t r i b u t e  a v a i l a b l e  
funds  to  t h e  m i l l i o n s  o f  consmrs  i n j u r e d  by t h e  v a r i o u s  d e f s r r  
daiits' acts. - See, C i t r o n e l l e ,  supra,-499 F.-Supp. a t  866; April  GE.0 
o p i n i o n  a t  11. I n  t h e  subsequent  app l l a t e  d e c i s i o n  i n  t h a t  case, 
Ci t rone l le -Mobi le  Ga the r ing ,  Inc. v. Fdwards, 669 F. 2d 717 (TECA, 
1982), t h e  c o u r t  e r p h a s i z e d  t h a t  enforcemnt a c t i o n s  under s e c t i o n  
209 are t aken  "to e n f o r c e  public, n o t  p r i v a t e  r igh ts , "  a d  t h a t  " t h e  
c e n t r a l  purpose of r e s t i t u t i o n  is to de termine  t he  munt by iYhich 
the wrongdoer h a s  t e e n  u n j u s t l y  enr iched ,  and t h e n  t o  mke him d i s -  , 

gorge  t h a t  m u n t , "  C i t r o n e l l e  v. E&+-ar&, supra, 669 F, 2d a t  
722. On t h e  q u e s t i o n  of d i s t r i b u t i o n  of t5e arrounts placed i n  t h e  
Treasury ,  t h e  appellate c o u r t  stated- 

- 5 -  
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"Suff ice  it to no te  t h a t  the G o v e m n t  h a s  a d u t y  to try 
to  a s c e r t a i n  those  overcharged, and refund them, wi th  
interest, from t h e  restitution funds." Id., a t  723. 

we f u l l y  agree wi th  t h e  statemnt of E n e r g y ' s  du ty  to  attempt 
to i d e n t i f y  overcharged custorrers SO t h a t  overcharge  funds d e p s i t e d  
i n  escrow accounts  tray u l t i m a t e l y  be d i s t r i b u t e d .  We also agree 
t h a t  where it is possible to determine t h e  pu rchase r s  o f  overpr iced  
oil, and through these to  atteirrpt to locate consumers u l t i m a t e l y  
overcharged as a r e s u l t ,  ' ' [ i l t  fol lows t h a t  payrrent to t h e  United 
States Treasury is n o t  restitution, i n  the true s e n s e  o f  t h e  word, 
or i n  t h e  o b j e c t i v e s  o f  t h e  s t a t u t e s  here involved." - Id., a t  722. 
I n  o u r  view, however, Citronelle v. Edwards does n o t  preclude pay- 
ments to  t h e  gene ra l  funds of t h e  Treasury when other r e s t i t u t i o n a r y  
rrechanisms are n o t  appropriate, or have been tried wi thou t  success ,  
s i n c e  t h e s e  s i t u a t i o n s  were not addressed by the c o u r t .  

S e c t i o n  155 of Pub. L. No. 97-377, 96 Stat. 1830, Wcember 21, 
1982, provid ing  f u r t h e r  cont inuing appropriations for f i s c a l  y e a r  
1983, permitted a one-time d i s t r i b u t i o n  t o  t h e  states of up to $200 
z i l l i o n  from t h e  ove r  $500 million i n  s e t t l emen t  funds  d e p s i t e d  i n  
kF%x2t oE the W e a s w y  escrow a c m i t s  a s  o f  D e c e m k e r  17, 1982. 
T k  p u r p s e  of s e c t i o n  155 was :  

Ip 

"* * * to  provide  t h e  Sec re t a ry  of  Energy t h e  exc lus ive  
a u t h o r i t y  f o r  the d isbursemmt  of the des igna ted  
petroleum v i o l a t i o n  escrow funds f o r  l i m i t e d  r e s t i t u t i o n -  
a1 purposes  ( 1 )  which are reasonably expected to  b e n e f i t  
t h e  class o f  p e r s o n s  i n ju red  by such v i o l a t i o n s ,  and ( 2 )  
which * * * are likely not to.&, through procedures 
e s t a b l i s h e d  by r e g u l a t i o n ,  otherwise refun?& to i n j u r e d  
pe r sons  because the purchasers  of t h e  r e f i n e d  petrolem 
products cannot be reasonably ident i f ied  or p a i d  or be- 
cause the m u n t  o f  each purchaser ' s  overcharge  is too 
small to be capable o f  reasonable  determinat ion."  Pub. 
L. No. 97-377, 5 155(a) .  

The funds  are to  be d i s t r i b u t e d  to  t h e  governor  of each  state 
w i t h  each s ta te 's  payri-ent based on its s h a r e  of nationwide consurnp- 
t i o n  of r e f i n e d  petrolem products frcm 1973 t o  1981, - Id., 5 155 
( c ) ( d ) .  The escrow f u n d s  to be disbursed rray n o t  inc lude  those 
des igna ted  for CHA prowedings under  Sawar t  V o f  Energy's r equ la -  
tions and m u s t  be c o n s i s t e n t  with t h e  rewdial or consent o r d e r  
covering t h e  funds.  - Id. 5 1 5 5 ( e ) ( i ) .  The states must u s e  t h e  funds  
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under o n e  or more of S e n e r g y  c o n s e n r a t i o n  programs set f o r t h  i n  
s u b s e c t i o g  ( e ) ( 2 ) ,  and  none of t h e  f u n d s  ray be u s e d  to d e f r a y  
a d m i n i s t r a t i v e  e x p e n s e s  of Energy or of any state. - Id. 155(f). 

The h i s t o r y  of s e c t i o n  155, and  its l o c a t i o n  i n  a t e p r a r y  
c o n t i n u i n g  r e s o l u t i o n ,  clearly i n d i c a t e  t h a t  it was n o t  i n t e n d e d  to 
a u t h o r i z e  Energy to follow a similar d i s t r i b u t i o n  f o r m u l a  i n  dis-  
b u r s i n g  escrow f u n d s  i n  s u b s e q u e n t  f i s c a l  y e a r s  e v e n  t h o q h  it may 
be u n a b l e  to i d e n t i f y  overcharged customrs readily. 
t h e n  d e s i g n a t e d  amendment 110, w a s  d e f i n e d  as  "a one-t ime distribw 
t i o n "  i n  t h e  e x p l a n a t o r y  s t a t e m n t  to t h e  c o n f e r e n c e  report, H.R. 
Rep. No. 97-980. F u r t h e r ,  i n  floor debate o n  t h e  p r o v i s i o n ,  Rep. 
D i n g e l l  stated as follows: 

The p r o v i s i o n ,  

"The p r o v i s i o n  is a o n e - t h  p r o v i s i o n .  I t  s h o u l d  
not be viewed as  a p r e c e d e n t .  
any new r e s t i t u t i o n a l  or remedial a u t h o r i t y  or inply t h a t  
the DOE has  s u c h  a u t h o r i t y .  
s i o n  a i d  a t  h e l p i n g  people. 
c l u s i v e ,  o n e t i m e  d i s b u r s e r e n t  a u t h o r i t y . "  
Rec. H. 10435 (da i ly  ed. D e c e m k e r  20, 1982)  . 

I t  does n o t  c o n f e r  on DOE 

It is a very limited provi- 
It is, I stress, an ex- 

128 Cong. 

The fact  t h a t  s e c t i o n  155 was c o n s i d e r e d  n e c e s s a r y  hy t h e  
Csrr_rress i n  ordsr t o  a u t h o r i z e  d i s t r i b u t i o n  of escrow f u n d s  when it 
w s  n o t  pssiSle to determine who was a c t u a l a y  o v e r c h a r g e d  provides 
furkher s u p r t  f s r  o u r  p s i t i o n  t h a t  Energy c a n n o t  &<e such  
d i s t r i b u t i o n s  i n  t h e  a b s e n c e  of s i m i l a r  s t a t u t o r y  a u t h o r i t y .  

I n  the mst r e c e n t  j u d i c i a l  d e c i s i o n  o n  t h e  i s s u e  o f  d i s b u r s e -  
m n t  of escrow s e t t l e m e n t  f u n d s ,  t h e  d i s t r ic t  c o u r t  used  s e c t i o n  155 
as a model for t h e  eqditable r e m d y  it provided. 
Exxon C o r p o r a t i o n ,  C i v i l  A c t i o n  No; 78-1035, (D.D.C., f i l e d  i-iarch 
23, 1983) .  I n  its o p i n i o n ,  t h e  c o u r t  fmnd Exxon l iable for sub- 
s t a n t i a l  o v e r c h a r g e s  under the crude o i l  e n t i t l e m e n t s  prcigram, an3 
held t h a t  u n d e r  t h a t  progran the cost effects of Exxon's  wrongdoing 
were so widely dispersed t h r o u g h o u t  the c o u n t r y  as t o  M e  it irrr  
possible to  trace t h e  o v e r c h a r g e d  p e r s a n s  and to c a l c u l a t e  t h e  
e x t e n t  of i n j u r y  to each. 

U n i t e d  States v. 

- Id. ,  advance sheets a t  77. 

This c o u r t  also p o i n t e d  o u t  that the c o u r t  i n  C i t r o n e l l e  v. 
Edwards, s u p r a ,  did n o t  p r e c l u d e  r e s t i t u t i o n a l  payments  i n t o  t h e  
T r e a s u r y ,  b u t  b s e d  o n  t h e  facts i n  t h a t  case, where i d e n t i f i c a t i o n  
of t h e  o v e r c h a r g e d  p e r s o n s  w a s  pssible,  ordered f u r t h e r  a c t i o n  t o  
i d e n t i f y  them and to d i s t r i b u t e  the f u d s  i n i t i a l l y  placed i n  t h e  
T r e a s u r y .  When, as  i n  t h e  Exson  cas?, o v e r c h a r g 2 s  are d i f f u s t d  
n a t i o n w i d e ,  and individual ized losses could never- be d e t e r m i n d  

' 
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a c c u r a t e l y ,  t H e  court h e l d  t h a t  it was "not precluded on t h e  facts 
before it from o r d e r i n g  Exxon to  make r e s t i t u t i o n  to t h e  Treasury." 
Exxon, supra, advance s h e e t s  a t  81-82. I n  t h i s  case, h m v e r ,  t h e  
c o u r t  o r d e r e d  Exxon to make r e s t i t u t i o n  of t h e  ove rcha rges ,  p l u s  
i n t e r e s t ,  to t h e  Treasury for deposit i n  an  escrow account ,  and 
a d d i t i o n a l l y  e x e r c i s e d  its e q u i t a b l e  powers and r e s t i t u t i o n a r y  
a u t h o r i t y  under  s e c t i o n  209 of  t h e  E c o n o m i c  S t a b i l i z a t i o n  Act, 
supra, to  o r d e r  Energy to make disburser ren ts  from t h i s  fund i n  
accordance w i t h  the d i s t r i b u t i o n  plan set f o r t h  i n  s e c t i o n  155. 
- Id., a t  83-85. 

Subpart V Requ la t ions  f o r  D i s t r i b u t i o n  of Refunds Made to  Enerqy 

I n  o u r  two p r e v i o u s  o p i n i o n s  d e a l i n g  w i t h  the  d i s t r i b u t i o n  of 
overcharge  r e funds ,  w e  set for th  our a n a l y s i s  of t h e  r e g u l a t i o n s  
promlgated by Energy which e s t a b l i s h  procedures  for the distribu- 
t i o n  of these funds  by Energy when t h e  r e c i p i e n t s  or mmts of 
refunds canno t  be r e a d i l y  i d e n t i f i e d .  I n  o u r  first opin ion ,  we 
p o i n t e d  o u t  t h a t  Energy ' s  Subpar t  V r e g u l a t i o n s ,  10 C.F.R. 
SS 205.280-205.288, are s t a t u t o r y  r e g u l a t i o n s  d e s i g n e d  f o r  t h e  pro- 
t e c t i o n  of t h e  r i g h t s  o f  overcharged c o n s u w r s ,  t h a t  t h e y  are bind- 
ing L ~ X I  fnerqy ,  and t h a t  a s  a r e s u l t ,  the p r o c e d u r e s  e s t a b l i s h e d  i n  

p-ures p rov ide ,  a m n g  o t h e r  t h ings ,  for p u b l i c a t i o n -  i n  t h e  
Federal Register of notice o f  Subpar t  V proceedings ,  t h e  solicita- 
t i o n  of p u b l i c  c o m n t s ,  and the s o l i c i t a t i o n  of claim. 

&<;e , j r ~ ~ L i c n s  17 - e ars .m,datory. 60 COT. Gen., s e r a  a t  26. These 

The scope of Subpar t  V is set f o r t h  i n  the r e g u l a t i o n s :  

"This  s u b p a r t  e s t a b l i s h e s  -cia1 procedures p u r  
s u a n t  to which r e f u n d s  may be m d e  to i n j u r e d  pe r sons  in 
order to  rerredy the e f f e c t s  of a v i o l a t i o n  of the regu la -  
t i o n s  of t h e  D e p a r t m n t  o f  Energy. T h i s  s u b p a r t  s h i l l  be 
applicable to t h o s e  s i t u a t i o n s  i n  which t h e  G e p a r t m n t  o f  
Energy is unable  to r e a d i l y  i d e n t i f y  p r s o n s  who are en- 

Remedial Order f o r  Immediate Compliance, an  Order of Dis- 
a l lowance  or a Consent  Order, or to readily a s c e r t a i n  t h e  
a m u n t s  t h a t  such pe r sons  are e n t i t l e d  to rece ive . "  
(10 C.F.R. 5 205 280. Errpnasis added.) 

. t i t l e d  to  r e f u n d s  s p c i f i e d  i n  a %medial Order, a 

I n  o u r  Apri l  op in ion  we determined t h a t  the rrandatory l a r q u a g e  of 
this p r o v i s i o n ,  und;.rlined a b v e ,  was c l e a r l y  in t ended  by Energy, 
s i n c e  i t  p r e v a i l e d  over a mre f l e x i b l e  p r o v i s i o n  o r i g i n a l l y  pro- 
posed. April op in ion ,  a t  4. 

_- - 
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b 

We c o n t i n u e  to b e l i e v e  t h a t  t h e s e  procedures  are mandatory and 
that Energy t h e r e f o r e  is required to p r e s e n t  to OHA f o r  d i s p o s i t i o n  
every case where t h e  appropriate recipients or arrounts o f  overcharge  
r e funds  cannot  be determined r e a d i l y  by Energy or t h e  o i l  
axrpanies .  The importance o f  t h i s  procedure is t h a t  it a s s u r e s  t h a t  
customers  a c t u a l l y  overcharged w i l l  have an  o p x t u n i t y  to have 
t h e i r  claims cons idered  before o t h e r  m t h o d s  of d i s t r i b u t i o n  are 
Used. 

For  t h e s e  r easons ,  w e  hold t h a t  whenever s e t t l e m e n t  funds  c a r  
not be d i s t r i b u t e d  readily to i d e n t i f i a b l e  overcharged consumers or 
classes of consumers, Energy l a c k s  a u t h o r i t y  to agree to a consent  
order p r o v i s i o n  t h a t  d i s t r i b u t e s  overcharge  s e t t l e m n t  funds  d i r e c t -  
ly, or i n  which d i s t r i b u t i o n  is to  be made by t h e  o i l  conpany, w i t h -  
o u t  first attempting to f i n d  c l a i m a n t s  through OHA proceedings.  

Enerqy ' s Authorized R e d i a l  A c t  i o n s  

Energy h a s  a v a i l a b l e  to it a range  of rerredial a c t i o n s  it may 
take to ,enforce  compliance with its program. 
a c t i o n s  is set  f o r t h  i n  Energy ' s  r e g u l a t i o n s  as follows: 

Tne scope of t h e s e  

"(a)  A Femdial Order.  a R e d i a l  Order  for Imedi- 
ate C o i p ? i w , e ,  an  Order o f  Disallowance, or a Consent 
O r d w  m y  require t h e  person to  whom iris directed to 
roll back prices, t o  make r e f u n d s  e q u a l  to t h e  m u n t  
( p l u s  i n t e r e s t )  charged i n  e x c e s s  o f  those a m u n t s  per- 
mitted under COE Regula t ions ,  to m k e  appropriate c o i p n -  
s a t i o n  to t h i r d  p e r s o n s  for a d m i n i s t r a t i v e  expenses  of 
e f f e c t u a t i n g  appropriate reredies, and to take such o t h e r  
a c t i o n  as  t h e  DOE de termines  is necessary to e l i m i n a t e  ar 
to compenste for the e f f e c t  of a v i o l a t i o n  * * *. 
a c t i o n  may i n c l u d e  a d i r e c t i o n  to t h e  person  to  whom t h e  
Order is i s s u e d  to e s t a b l i s h  an  escrow a c m u n t  or take 
o t h e r  measures to make r e f u n d s  d i r e c t l y  to p u r c h a s e r s  of 
the p r o d u c t s  involved  notwi ths tanding  the fact t h a t  those 
purchase r s  ob ta ined  such p roduc t s  from a n  i n t e r m d i a t e  
distributor of such person's prcduc t s ,  a i i  may r e q u i r e  as 
part of the remedy t h a t  t h e  person to  who7 t h e  Order  is 
i s s u e d  ma in ta in  h i s  prices a t  c e r t a i n  d e s i g n a t e d  l e v e l s  
no twi ths tanding  t h e  p re sence  or absence of other regu la -  
tory c o n t r o l s  on such  p e r s o n ' s  prices. 

Such 

I n  cases where 
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p u r c h s e r s  cannot be reasonably i d e n t i f i e d  or pa id  or 
where t h e  m u n t  of each pu rchase r ' s  overcharge is in- 
capable of reasonable  determination, t h e  COE may refund 
the m u n t s  rece ived  i n  such cases d i r e c t l y  to the 
Treasury of t h e  U n i t e d  States on behalf of such 
purchasers." 10 C.F.R. S 205.1931 

T h i s  p rov i s ion  makes it clear t h a t  t h e  intended result of these  
r e d i a l  actions is to e n s u r e  compliance with  Energy's r egu la t ions  
by r e q u i r i n g  some form o f  r e s t i t u t i o n  to overcharged mnsuners by 
violators. 
charges  to Energy, leav ing  Energy to make r e s t i t u t i o n  from t h e  funds 
so rece ived ,  parties w h o  are alleged to bave overcharged m y  be 
ordered to roll back prices, make refunds  themselves, or take o the r ,  
similar ac t ions .  See 60 Comp. Gen. a t  21. 

As an a l t e r n a t i v e  to paying t h e  m u n t s  of the over- 

As indicated, a consent  o r d e r  is one tml available to  Energy 
to effect r e s t i t u t i o n .  
of consent  o r d e r s  provide: 

E n e r g y ' s  regulations governing t h e  a m t e n t s  

"(a) Notwithstanding any o t h e r  provis ion  of this 
subpar t ,  the DOE m y  a t  any time r e s o l v e  an outs tanding  
axplimce i n v e s t i g a t i o n  or proceeding * * * with a 
Consent O r d s .  
pxm to whom it is issued ,  or a du ly  authorized repre- 
s e n t a t i v e ,  and must i n d i c a t e  agreement to the terns con- 
t a ined  the re in .  A Consent Order  need n o t  c o n s t i t u t e  an  
admission by any person t h a t  DOE r e g u l a t i o n s  have been 
v i o l a t e d ,  nor  need it c o n s t i t u t e  a f ind ing  by t h e  DQE 
t h a t  such person h a s  v i o l a t e d  DOE regula t ions .  
Order s h a l l ,  however, set f o r t h  t h e  r e l e v a n t  f a c t s  which 
form t h e  basis f o r  the Order." 10 C.F.R. 5 205,1995. 

A Consent Order mst &signed by the 

A Consent 

The lack of s p e c i f i c  requirements  for t h e  con ten t s  of consent  orders 
is c o n s i s t e n t  w i th  t h e  na tu re  of consent  orders, which are individ- 
ua l i zed  "prcduct [s ]  of nego t i a t ion  and coqromise i n  which each 
party g i v e s  up s o w t h i n g  they  might have m n  i n  l i t i g a t i o n . "  
Consumer E n e r g y  C o u n c i l  of hwrica v. Duncxt, 4 Energy Mgmt (CM) 1 
26,314, a t  28,417. 
i n v e s t i s a t i o n  wi th  a consent  o r d e r  is w i t 5 i n  th? d i s c r e t i o n  of 

Energy 's  decision to set t le  a case or close an  
d 

. agency o f f i c i a l s ,  and is no t  judicial ly  reviewable. 
Inc. v. Depar t ren t  o f  Energy, 510 F. Supp. 910, 914-915 (E.D. Wisc., 

U.S.  O i l  Co., 

./ 1981); Consumer Energy Coilncil o f  Anerica,  supra. J 

Simi la r ly ,  t h e  terms of c o n s e n t  orders gene ra l ly  are n o t  
reviewable,  alL,h.obgh there is a limited statutory except ion under 
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section 2%1 of the  Economic S tab i l iza t ion  A c t ,  12 U.S.C. S 1902 
note, which p e r m i t s  j u d i c i a l  review of Energy 's  f i n a l  orders. The 
scope of review under t h i s  s e c t i o n  is v e r y  narrow, a l lowing  o n l y  t h e  
de t e rmina t ion  of whether the terms of t h e  consen t  order exceed the 
agency ' s  a u t h o r i t y .  
{ I n d i a n a ) ,  516 F. Supp. 682, 689-90 (D. Minn., 1981, The w i s d o m  of 
fairness of p a r t i c u l a r  p r o v i s i o n s  may n o t  k ques t ioned ,  b u t  it is 
appropriate to examine t h e s e  p r o v i s i o n s  to de te rmine  whether  Eherg-y 
has t h e  authority to ag ree  to them a t  a l l .  To 
de te rmine  whether  Energy has ,  i n  f a c t ,  inc luded  unau thor i zed  dis-  
t r i b u t i o n  mechanisms i n  consent  order p rov i s ions ,  w e  examined a 
randomly selected group of notices o f  proposed and f i n a l  consen t  
orders that  were pub l i shed  primarily d u r i n g  1982 i n  t h e  Federal 
R e g i s t e r ,  t h e  place and form i n  which mst of t h e  consuming public 
would be made aware of t h e  se t t l emen t s .  
documents also c o n t a i n  s t a t e m e n t s  s m r i z i n g  m m n t s  r e c e i v e d  
a b u t  proposed consen t  o r d e r s ,  as w e l l  as Energy ' s  responses to 
these m m n t s .  
policy basis f o r  v a r i o u s  a c t i o n s  taken  by Energy and are u s e f u l  i n  
ana lyz ing  the d i s t r i b u t i o n  mechanisms selected i n  each  in s t ance .  

As can  be s e e n  i n  the a t t a c h e d  Appendix, we examined proposed 
m f i n a l  consent  o r d e r s  w i t h  16 comics engaged i n  v a r i o u s  aspects 
of petrolem i n d u s t r y ,  i nvo lv ing  o v e r  $86 m i l l i o n  i n  s e t t l e m e n t  
p q c ~ n t s .  As will k discussed b e l o w ,  i n  m y  i n s t a n c e s  t h e  o r d e r s  
establish refund .redcanisms wnich w e  t h i n k  Energy is not a u t h a r i z d  
to a g r e e  to. 
oil corrpanies, w i t h  no  requirement  t h a t  t h e  mney be used o n l y  f o r  
r e s t i t u t i o n a r y  p u r p s e s . l /  O t h e r s  r e q u i r e  payments to  Energy to 
place t h e  funds i n  t h e  U S .  Treasury  misce l l aneous  r e e i p t s  account 
wi thou t  prior u s e  of its Subpar t  V procedures.2/  A t h i r d  form of 
d i s p o s i t i o n  calls for t h e  m n p a n i e s  to depos i to i l  i n  t h e  Strategic 
Petroleum Reserve,3/ In each such  case t h e  funds or t h e  o i l  are to  
be d i s t r i b u t e d  witE no prior effort to i d e n t i f y  and make r e f u n d s  to 
purchase r s  w h o  might  be able to prove  they were harmed by the 
ques t ioned  a c t i v i t i e s  o f  the companies, 

State of Minnesota v. Standard O i l  Co. 

- Id. a t  691, f .  7. 

The Federal R e g i s t e r  

In mst cases, t h e s e  r e sponses  o u t l i n e  the legal or 

Some involve  payments to be made direct ly  to states by 

1 

! 

1/ Standard  O i l  Co. (Ohio) ,  47 F.R. 49705, Nov, 2, 1982, and 
Inprial  R e f i n e r i e s  Corp., 47 F.R. 53094, Novemkr 24, 1982. 

- 2/ John L. Cox, 47 F.R. 36887, August 24, 1982, C a r t e r  Foundat ion 
Product ion  Co., 47 F.R. 36886, August 24, 1982, ($700,000); 
Amrada  Hess Corp., 47 F.R. 55265, Deccirrker 8, 1982, and Santa 
Fe E n e r g y  Co., 47 F.R. 42434, Se?temkr 27, 1982. 3 C o n o m ,  Inc. ,  47 F.R. 49700, h'oveirber 2, 1932, Q u a k e r  State O i l  
Re f in ing  COT., 47 F.R. 38968, S e p t e r r h r  3, 1982, and C h a i l i n  
Petrolem Co., 47 F.R. 49703, Septerber 2, 1982. 
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Energy 's  Use of Consent Orders to Permit O i l  C q a n i e s  to D i s t r i b u t e  
Overcharge S e t t l e m e n t  Funds Themselves 

I n  o u r  view, Energy does n o t  have a u t h o r i t y  to agree to m n s e n t  
order p r o v i s i o n s  which permit o i l  companies to d i s t r i b u t e  agreed 
u p n  m u n t s  of funds  or to agree to  o t h e r  procedures  i n  a manner 
which exceeds Energy ' s  own a u t h o r i t y  to d i s t r i b u t e  t h e  r e f u n d s  
itself. I n  other wrds, i f  t h e r e  is no r e s t i t u t i o n a r y  nexus,  t h e  
fact t h a t  no funds  corn i n t o  t h e  G o v e r m n t ' s  posses s ion  is n o t  
s u f f i c i e n t  to l e g i t i m i z e  a d i s t r i b u t i o n  s c h e m .  
Energy ' s  o n l y  r ecource  is to p rov ide  f o r  payments to a Treaus ry  
escrow accuunt ,  pending O W  c o n s i d e r a t i o n  under Subpar t  V. 
not mean to  sugges t  tha t  S u b a r t  V applies to  o i l  m i p a n i e s ,  or, as 
d i s c u s s e d  below, t h a t  o i l  mxpany d i s t r i b u t i o n s  are i n a p p r o p r i a t e  i n  
all circumstances.  However, i f  overcharged pu rchase r s  cannot  be 
i d e n t i f i e d  w i t h  r ea sonab le  accuracy ,  o i l  mrrpanies  should n o t  be 
au thor i zed  to d i s t r i b u t e  re fund  a m u n t s .  

I n  such s i t u a t i o n ,  

Ke do 

An example of the f a i l u r e  to attempt to i d e n t i f y  overcharged 
p u r c h a s e r s  is Seen i n  exp lana to ry  documents r a t i o n a l i z i n g  consent  
order p r o v i s i o n s  mandating in-kind p a y m n t s  o f  o i l  to t h e  SPR where 
Energy r e f e r s  p a r t i c u l a r l y  t o  the E n t i t l e m n t s  Program, which 
d iqersed  t h e  e f f e c t s  of crude  o i l  p r i c i n g  violations nat ionwide,  
. a 3  states t h a t  ps:;r;Rnt to the SPR is t h e  e c p i v a l e n t  of d e w s i t i n g  
t l k  funds i n  th2-CT;S. Treasury  as misce l laneous  receipts,  C h a p l i n ,  
?strales.  Co. ,  suFra,  47 F.R. 49704; Conoco, Inc . ,  su-,ra, 47 F.R. 
497020.) The Conoco d o c u m n t s  also c o n t a i n  Energy ' s  stated purpose 
i n  adop t ing  the SPR r e d y :  

" [ T l h i s  remedy is in tended  to  b e n e f i t ,  albeit  i n d i r e c t l y ,  
mnsurners of petrolem produc t s  nat ionwide by adding to 
the Reserve to  protect a g a i n s t  future d i s r u p t i o n s  i n  
f o r e i g n  c rude  o i l  s u m l i e s . "  CODOCO, supra, 49702. I 

This admi t t ed ly  lacks any connect ion w i t h  overcharged customers  of 
Charrplin and Conoco p roduc t s ,  and cannot  k cons idered  a 
r e s t i t u t i o n a r y  d i s t r i b u t i o n .  
to mnsumrs i n  g e n e r a l  were sowhow acceptable as r e s t i t u t i o n ,  we 
believe Energy l a c k s  any a u t h o r i t y  to  o r d e r  such payments i n t o  t h e  
SPR a b s e n t  s p c i f i c  l e g i s l a t i v e  a u t h o r i t y  to  do so. 

Even i f  t h i s  intended i n d i r e c t  b e n e f i t  

S i m i l a r l y ,  u n r e s t r i c t e d  d i s t r i b u t i o n  of m n s e n t  o r d e r  fuiis by 
companies to  states on the basis of t h e  percentage of use  by states 
of petroleum produc t s ,  w i th  n o  a t t e q t  to  p r o v i d s  r e s t i t u t i o n  to 
specific overcharged cus to i re rs  also exceeds Eriergy ' s r e s t i t u t i o n a : y  
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authority. The payments of escrow funds to s ta tes  for energy re- 
lated projects which admittedly do not have a restitutionary nexus 
were held to  be unauthorized by our Octokr 10, 1980 opinion. As 
stated earlier,  the fact that legislation was required to provide 
for non-restitutionary dis t r ibut ion to  states i n  Publ ic  L a w  
No. 97-377 reflects congressional recognition of t h i s  lack of au- 
thor i ty  absent 1egislat.ive authority. 

While no  funds come into t h e  Govemmnt's possession under t h e  
terms of the consent orders here under consideration, this does not 
serve to over- t h e  lack of any restitutionary nexus t o  over- 
charged customrs i n  such unrestricted paynents, Energy cannot 
permit t h e  companies to do indirectly what Energy can n o t  do 
directly . 

This is n o t  t o  say that o i l  conpmies can never distribute 
overcharge refunds directly. 
are i n  t h e  best position to  identify the overcharged purchasers and 
to determine the m u n t  of t h e  overcharges. 
the companies and Energy are both satisfied that a clear restitu- 
tionary nexus has k e n  established by means of f a i r  and o-pen proce- 
dures, we believe that a consent order can provide for direct  pay- 
mnts t o  these identified consuwrs without the need for a fomal 

c&rtd<e such efforts, and to  develop p a p q t  mechanisx best 
s2it2d far each these purchasers. 
orders .v;e exaixined established constructive claims funds for 
ultimate distribution by the conpanies, suprvised by Energy, to 
overcharged custmers, We conclude that these are w i t h i n  Energy's 
restitutionary authority, We do no t  man to inply that the cow 
p i e s  have carte blanche i n  d i s t r ibu t ing  funds. Consistent wi th  
its own authority Energy  mst ensure that consent orders require 
that the procedures t o  be used are reasonable, f a i r ,  and enforce- 
able, and that the distribution plans adopted by the conpnies are 
i n  fact restitutionary. Thus, for example, s ta tes  may be appropri- 
a te  recipients of funds from con-panies, but only i f  they are re- 
quired t o  u s e  the funds  exclusively for purposes clearly connected 
to  the nature of the overcharges, for the benefit of t h e  class of 
consumers overcharged, ar?d according to plans approved by Energy. 
There must also be a provision t h a t  any funds n o t  able t o  be dis-  
tributed i n  t h i s  manner revert t o  Energy for appropriate d i sps i t ion  
through Om. 

I n  many instances,  t h e  o i l  companies 

In these cases, where 

e:,* . . lr istrative Frmdure, Energy shculd encourage t!!e c c q m i e s  to 

For exazple, sow of the mnsent 

. 

_.- 

Concerning the establishrent by o i l  mnpanies of constructive 
claims funds  or other restitutionary distribution m e c h a n i s i ,  i n  our 
April 1 ,  1981 opinion, w e  stated: 
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"Our decision is not intended to foreclose the 
options available to Energy in negotiating future consent 
orders. * * * Energy may still negotiate consent agree- 
ments that provide for the establishrrent by the oil com- 
pany of a trust or other entity to carry out agreed-upon 
projects or activities, provided the project is one that 
may lawfully be agreed to by Energy, and w i l l  not be 
financed by appropriated funds or overcharge funds held 
in escrow." (Enphasis supplied.) 

We believe the distribution mechanisms just discussed fall within 
the intent of this statement. 

In sumary, a consent order m y  authorize direct distribution 
of overcharge funds by an oil company to identifiable customers 
without the establishment of an escrow fund provided that Energy 
approves the distribution plan, and so long as any funds not able to 
be so distributed revert to Energy for appropriate distribution 
through OHA procedures, 

If, however, the oil companies are unwilling or unable to make 
the restitutionary distributions discussed above, then Energy is 
only authorized to agree to consent order provisions requiring pay- 
r m t s  to Enerqy to L;e held in escrow pending of Subpart V 
di-sition. - 
Energy's Direct Distribution of Funds Under Consent Orders 

The consent  orders we examined also contained nwrous provi- 
sions for distributions to  be made by Energy with no prior attempt 
to identify and make payments to overcharged consUTMtrs or appropri- 
ate classes of consumers. 
requiring Energy to depsit sums of mney directly in the Treasury 
miscellaneous receipts account 4/ and in those requiring un- 

to these provisions, since, asstated previously, the Subpart V 
regulations are mandatory for Energy where overcharged purchasers 
have not  been or cannot be identified. 

This is illustrated by the consent orders 

restricted payments to states. f- / Energy lacks authority to agree 

4/ see footnote 2, supra, 
U.S.A. Petroleum Cot-p., 47 F.R. 50084, Novehr 4,  1982, and Time Oil Company, 48 F.R. 325, Janua ry  4, 1983. e 

1 
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I n  o t h e r  words, whenever t h e r e  is any question 
identity of t h e  r e c i p i e n t  or t h e  m u n t  of payment, 
must be referred to OHA. 

as to t h e  
then  the case 

The c o u r t  i n  C i t r o n e l l e  v. Edwards, sup ra ,  stated t h a t  even 
where " m i l l i o n s  of customers  a long  t h e  east coast" have t e e n  Over- 
charged,  "the Government h a s  a d u t y  t o  t r y  to a s c e r t a i n  t h o s e  over- 
charged,  and re fund  them w i t h  i n t e r e s t ,  from t h e  r e s t i t u t i o n  funds" 
(emphasis i n  o r i g i n a l ) .  
a s s e r t i o n s  t h a t  i d e n t i f i c a t i o n  o f  pu rchase r s  is inpossible i n  cases 
where program had n a t i o n a 1 , c o s t  effects, r e c e n t  OHA d e c i s i o n s  i n  
consen t  o r d e r  cases have e s t a b l i s h e d  re fund  p rocedures  i n  cases 
where ove rcha rges  affected vir tual ly  a l l  u s e r s  of petroleurn produc t s  
and where petroleum p r o d u c t s  passed through many hands  before reach- 

Add i t iona l ly ,  c o n t r a r y  to Energy 's  f r equen t  

ing t h e  u l t i n - a t e  consmr. 
case no. HEZ-0137 (March 2, 1983); S tandard  O i l  Company ( Ind izna )  , 
case no. BFF-0007 (January  3, 1983). 

See, e.q., Amxo Brar?a Committee, et  4, 

In the Amoco Brand C m i t t e e  case, OHA acknowledged t h e  
d i f f i c u l t y  of de termining  i n j u r y  on t h e  part of p a r t i c i p a n t s  i n  the 
E n t i t l e m e n t s  Program. 
E n t i t l e r e n t s  Program p a r t i c i p a n t s ,  and the OHA, in f a c t ,  allowed 
refunds to  a number of t h e  c la imants .  

Neve r the l e s s ,  claims were accepted from 

T R ~  Stmdard O i l  Corrfsany ( I n d i a n a )  case provided f o m u l a s  for 
d i s t r i h t i n g  s0;;le $100 m i l l i o n  to v a r i o u s  d63astream u s e r s  of 
petrolem p r c d u c t s  o n  a v o l u x  of h i s t o r i c a l  u s e  basis and solicited 
A p p l i c a t i o n s  for Refund from such  use r s .  
order proposed a secondary d i s t r i b u t i o n  procedure  which m u l d  pro- 
vide funds  r e r a i n i n g  a f t e r  r e s o l u t i o n  of claims to s ta tes  i n  which 
petroleum p r o d u c t s  were sold, it clearly stated t h a t  any funds  
d i s t r i b u t e d  to states could  o n l y  bfi used i n  accordance w i t h  state 
p l a n s ,  t o  b e n e f i t  u s e r s  of such p r c d u c t s  w i t h i n  t h e  states. 
d i s t r i b u t i o n  to states i n  this case " m u l d  have a sound r e s t i t u t i o n -  
a q  basis," a m r d i n g  to OHA. 

Although t h e  d e c i s i o n  and 

Thus, 

A f t e r  cases are referred to OHA, it is o u r  view that payments 
to states as a r e s u l t  of Subpar t  V proceedings  still should  be made 
on a r e s t i t u t i o n a r y  basis accord ing  to approved state p l a n s  f o r  
programs clear ly  connected to  t h e  n a t u r e  o f  the ove rcha rges  and t h e  
class of i n j u r e d  consumer. I f ,  after Subpar t  V proceedings  no 
consumers or classes of consumers can be i d e n t i f i e d ,  and n o  
r e s t i t u t i o n a r y  nexus for p a p n t s  to  states can  be found, t hen  
deposit o f  ove rcha rge  funds  i n  misce l laneous  receipts is the o n l y  
remaining a u t h o r i z e d  dis ,oosi t ion.  T h i s  is appropriate o n l y  as 

I . ,  . < 
I 
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a last resort disposition, because while these funds are 
theoretically available for later appropriation by the Congress for 
energy related grant programs, as was done by section 155 of Public 
L a w N o .  97-377, they are no longer available for refund to 
overcharged customers. 
after Subpart V proceedings have failed to find a mre appropriate 
restitutionary remedy is authorized, the recent OHA decisions 
discussed above suggest that mre direct restitutionary remedies 
can, in fact, be devised. 

While deposit in miscellaneous receipts 

Our analysis of recent actions by Energy in settling cases with 
alleged violators of Federal petroleum price and allocation regula- 
tions leads us to conclude that Energy has &en using consent orders 
improperly in a n&r of cases by allowing the distribution of 
overcharge refunds without prior efforts to identify those over 
charged and the amunts of overcharges. As a result, payments have 
been made by oil mqanies and by Energy to institutions that were 
not actually injured by the overcharges, and that lack a clear con- 
nection to the nature of the overcharges or the class of persons 
injured. 
auehrity to enforce compliance with its regulations. 

In our view, these actions exceed Energy's statutory 

%?!?re oil co,;;panies or Energy are capable of identifying those 
Lrjurd by the overcharges, and of establishTng a restitutionary 
nexus &tween the nature of the overcharges and the propsed 
recipients of the funds, a consent order can provide for direct 
papnts to these parties (including states, with appropriate 
restrictions and safeguards) by the companies or by Energy, without 
the need for a form1 administrative procedure. Energy m s t  enusre, 
haever, that the consent orders require identification and distri- 
bution procedures that are reasonable, fair, enforceable, and 
restitutionary in fact. There also must be a requiremnt, as one of 
the terms of the consent order, that any f u n d s  not able to be dis- 
tributed in a restitutionary mdnner revert to Energy for appropriate 
disposition through OIIA. 

We reaffirm our prior opinion that in all cases where those 
overcharged cannot be identified or payrrents calculated, Energy is 
legally bund by its Subpart V regulations to provide administrative 
procedures to determine aLgpropriate restitutionary distribution - 
mechanisms, requiring in all cases that an attept be mad? to 
identify overcharged customers and to calculate the payments to be 
made to t h e m .  
avoid its Subpart V proczures by agreeing to consent order 

In our view, Energy is entirely without authority to 
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provisions that distribute settlerrent funds directly, wi thou t  prior 
efforts to locate injured parties, to states, to the miscellaneous 
receipts account of the U.S. Treasury, to the Strategic Petroleum 
Reserve, or to other entities not actually injured by the 
overcharges t h a t  gave rise to the mmpnies' settlements. 

Under the Subpart V procedures, i f  OHA can identify injured 
mnsumers or clauses of consumers, and t h u s  establish the necessary 
restitutionary nexus, it can order p a p n t  to these parties, in- 
cluding states, provided tha t  i n  the latter case appropriate 
restrictions and safeguards ensure t h a t  the funds returned to the 
consumers or classes of consmrs w i l l  be used i n  accordance w i t h  
the OHA determination. 

We also reaffirm our previous opinion, now supported further by 
recent judicial decisions, tha t  the only practical distribution plan 
available to OfiA for funds remining after a l l  potential overcharged 
parties have ken  located and paid is to de_oosit them i n  t!!e 
Treasury as  miscellaneous receipts and leave further distribution to  
the Congress. 
s u l t ,  it should consider requesting statutory authority to broaden 
its restitutionary powers to permit a wider range of permissible 
payments. 

I f  Energy feels that this is too restrictive a re- 
. 
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