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P r o t e s t  f i l e d  a f t e r  award t h a t  a g e n c y  f a i l e d  t o  
g ive  p r e f e r e n c e  to  m i n o r i t y -  and woman-owned 
b u s i n e s s  is  d e n i e d  where s o l i c i t a t i o n  d i d  n o t  
pKovide for  a n y  s u c h  p r e f e r e n c e .  

P r o t e s t  t h a t  s o l i c i t a t i o n  c o n t a i n e d  i n a d e q u a t e  
d a t a  upon which  t o  base a proposal is u n t i m e l y  
where n o t  f i l e d  w i t h  GAO u n t i l  a f t e r  award. 
- S e e  4 C.F.R. 5 2 1 . 2 ( b ) ( l )  ( 1 9 8 3 ) .  

C o n t e n t i o n  t h a t  a g e n c y  d i d  n o t  c o n s i d e r  
i n f o r m a t i o n a l  d e f i c i e n c i e s  i n  s o l i c i t a t i o n  i n  
e v a l u a t i n g  proposals is w i t h o u t  merit where 
record shows t h a t  agency  r e c o g n i z e d  o m i s s i o n s  
and e v a l u a t e d  proposal a g a i n s t  o n l y  i n f o r m a t i o n  
and r e q u i r e m e n t s  s ta ted  i n  s o l i c i t a t i o n .  

P r o t e s t  t h a t  c o m p e t i t i o n  was u n f a i r  b e c a u s e  
incumbent  o n  p r e l i m i n a r y  s t u d y  e n j o y e d  compe t i -  
t i v e  a d v a n t a g e  o n  fo l low-on c o n t r a c t  b e c a u s e  o f  
s u p e r i o r  knowledge  is w i t h o u t  merit .  Agency is  
n o t  o b l i g a t e d  t o  compensa te  f o r  a d v a n t a g e s  o f  
incumbency u n l e s s  t h e y  r e s u l t  from u n f a i r  Gov- 
e r n m e n t  a c t i o n .  Moreover ,  d r a f t  report ,  b a s e d  
o n  s t u d y ,  was i n c l u d e d  i n  s o l i c i t a t i o n  and 
proposals were e v a l u a t e d  a g a i n s t  t h i s  s t u d y ,  
e f f e c t i v e l y  n e g a t i n g  a d v a n t a g e .  

Ann S. Peak & Associates ( P e a k )  protests  t h e  award  o f  a 
' c o n t r a c t  to  Sonoma S t a t e  C o l l e g e  (Sonoma) unde r  request f o r  

proposals ( R F P )  N o .  R5-15-82-50 i s s u e d  by t h e  U n i t e d  S t a t e s  
F o r e s t  S e r v i c e  (USFS). T h e  USFS found P e a k ' s  lower p r i c e d  
proposal to  be  t e c h n i c a l l y  u n a c c e p t a b l e .  ?eak  asser ts  t h a t  
t h e  USFS's e v a l u a t i o n  was improper b e c a u s e  t h e  USFS f a i l e d  
to c o n s i d e r  t h e  i n a d e q u a c i e s  of t h e  s o l i c i t a t i o n  and  d i d  n o t  
c o n s i d e r  t h a t  Peak  is a m i n o r i t y -  and woman-owned b u s i n e s s .  
W e  d e n y  t h e  p r o t e s t  i n  p a r t  and d i s i n i s s  i t  i n  p a r t .  
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T h i s  s o l i c i t a t i o n  was for  a n  a r c h a e o l o g i c a l  d a t a  
r e c o v e r y  program as  a p r e c u r s o r  to a t i m b e r  sale i n  t h e  
P i l o t  Ridge  Archaeological/Historical District .  The program 
was to e s t a b l i s h  t h a t  t h e  t i m b e r  sale would n o t  e f f e c t  a n y  
i m p o r t a n t  a r c h a e o l o g i c a l  sites. The RFP i d e n t i f i e d  1 0  sites 
to  b e  c o v e r e d  b y  t h e  c o n t r a c t  and  r e q u i r e d  o f f e r o r s  t o  pre- 
pare t h e i r  proposals t o  complement  a n  a t t a c h e d  " E x h i b i t  D,"  
a d r a f t  o f  a report  u n d e r  p r e p a r a t i o n  by Sonoma e n t i t l e d  "An 
Assessmen t  of t h e  R e s e a r c h  P o t e n t i a l  o f  13 R i d g e t o p  Archaeo-  
logical  S i t e s  i n  Humboldt  and T r i n i t y  C o u n t i e s  i n  Nor th -  
w e s t e r n  C @ l i f o r n i a . "  The s o l i c i t a t i o n  a lso a d v i s e d  t h a t  
s i t e  r e c o r d s  c o u l d  b e  examined  a t  o f f i c e s  i n  E u r e k a  and  
Sacramento, C a l i f o r n i a .  T e c h n i c a l  e v a l u a t i o n  f a c t o r s  were 
twice as  i m p o r t a n t  a s  cost. The RFP d i d  n o t  i n d i c a t e  t h a t  
t h e r e  would b e  a n y  p r e f e r e n c e  f o r  small b u s i n e s s  or f o r  
m i n o r i t y -  or woman-owned b u s i n e s s e s .  

Peak  of t h e  d e f i c i e n c i e s  i n  P e a k ' s  proposal and  r e q u e s t e d  
P e a k ' s  b e s t  and  f i n a l  o f f e r  (BAFO). The USFS found  P e a k ' s  
BAFO to  be t e c h n i c a l l y  u n a c c e p t a b l e  and  t h e  contract  was 
awarded  t o  t h e  o n l y  o t h e r  competitor,  Sonoma, a t  a h i g h e r  
cost. Peak  was a d v i s e d  of t h e  award  and  f i l e d  a n  i n i t i a l  
protest  w i t h  t h e  USFS which  was d e n i e d  s h o r t l y  t h e r e a f t e r .  
Peak  t h e n  f i l e d  t h i s  protest  w i t h  o u r  O f f i c e .  

A f t e r  t h e  e v a l u a t i o n  of proposals, t h e  USFS a d v i s e d  

P e a k ' s  c o n t e n t i o n  t h a t  t h e  USFS improperly f a i l e d  t o  
c o n s i d e r  Peak  a s  a m i n o r i t y -  and woman-owned b u s i n e s s  i s  
w i t h o u t  merit,  s i n c e  t h e  RFP d i d  n o t  p r o v i d e  a n y  p r e f e r e n c e  
for  e i t h e r  m i n o r i t y -  or woman-owned b u s i n e s s e s .  
may o n l y  be e v a l u a t e d  a g a i n s t  announced  c r i t e r i a  and  it 
would have  b e e n  improper to  g i v e  a p r e f e r e n c e  which  w a s  n o t  

P r o p o s a l s  

- -  
s t a t e d  i n  t h e  RFP.  
September 24,  1 9 7 9 ,  79=27PD 217: 

See Leyendecker-& Cavazos ,  B-194762, 

The c o m p l a i n t  b y  Peak  t h a t  t h e  s i t e  repor t s  i n  t h e  RFP 
were i n a d e q u a t e  is  u n t i m e l y .  Our Bid Protest P r o c e d u r e s ,  
4 C . F . R .  p a r t  2 1  (1983), r e q u i r e  t h a t  protests a g a i n s t  
a l l e g e d  i m p r o p r i e t i e s  a p p a r e n t  o n  t h e  f a c e  o f  a s o l i c i t a t i o n  
m u s t  b e  f i l e d  p r io r  to t h e  n e x t  c l o s i n g  date  set  f o r  r e c e i p t  
of proposals.  4 C.F.R.  s 2 1 . 2 ( b ) ( l )  ( 1 9 8 3 ) .  Peak d i d  n o t  
ra ise  t h i s  i s s u e  w i t h  o u r  O f f i c e  u n t i l  a f t e r  award.  

P e a k u s  a s s e r t i o n  t h a t  t h e  USFS d i d  n o t  c o n s i d e r  t h e  
d e f i c i e n c i e s  i n  " E x h i b i t  D" i n  i t s  e v a l u a t i o n  of P e a k ' s  pro- 
posal is w i t h o u t  merit.  The USFS c o n c e d e s  t h a t  t h e r e  were 
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o m i s s i o n s  and errors i n  " E x h i b i t  D," which was, a s  USFS 
p o i n t s  o u t ,  a d r a f t  report. The r e c o r d  shows c l e a r l y ,  how- 
e v e r ,  t h a t  t h e  USFS weighed P e a k ' s  proposal a g a i n s t  o n l y  t h e  
i n f o r m a t i o n  and r e q u i r e m e n t s  s t a t e d  i n  " E x h i b i t  D" and t h a t  
t h e  problem was n o t  t h a t  Peak d i d  n o t  s u b m i t  a comprehens ive  
proposal b u t  t h a t  P e a k ' s  p r o p o s a l  e i t h e r  d e v i a t e d  f rom or 
d i d  n o t  r e spond  f u l l y  to e v e n  t h e  i n c o m p l e t e  i n f o r m a t i o n  and  
r e q u i r e m e n t s  s t a t ed  i n  " E x h i b i t  D. I n  t h e s e  c i r c u m s t a n c e s ,  
we f i n d  t h a t  t h e  USFS d i d  make a l l o w a n c e s  f o r  t h e  o m i s s i o n s  
and  d i s c r e p a n c i e s  i n  " E x h i b i t  D" i n  i t s  e v a l u a t i o n  o f  
proposals. 

Peak also asserts t h a t  t h e  c o m p e t i t i o n  w a s  u n f a i r  
b e c a u s e  Peak d i d  n o t  have  access t o  a l l  o f  t h e  i n f o r m a t i o n  
t h a t  Sonoma d i d  b e c a u s e  o f  t h e  l a t t e r ' s  pe r fo rmance  of t h e  
s t u d y  c o n t r a c t .  We have  h e l d ,  however ,  t h a t  a c o m p e t i t i v e  
a d v a n t a g e  t h a t  o n e  f i r m  m i g h t  e n j o y  by  v i r t u e  of i t s  incum- 
bency  is  n o t  u n f a i r  u n l e s s  t h a t  a d v a n t a g e  is t h e  r e s u l t  o f  
p r e f e r r e d  t r e a t m e n t  or o t h e r  u n f a i r  a c t i o n  by t h e  Govern- 
ment.  R o m a r  C o n s u l t a n t s ,  I n c . ,  - B-206489, O c t o b e r  15 ,  1982 ,  
82-2 CPD339.  h ' h e r e  a n y  a d v a n t a g e  is n o t  t h e  r e s u l t  o f  
p r e f e r r e d  t r e a t m e n t  or other u n f a i r  Government a c t i o n ,  a n  
agency  need n o t  a t t e m p t  to  e q u a l i z e  t h e  c o m p e t i t i o n  by  
e l i m i n a t i n g  t h e  a d v a n t a g e .  Boston P n e u m a t i c s ,  I n c . ,  56 
Comp. Gen. 689, 6 9 1  (1977), i 7 - 1  CPD 416. Moreover ,  i t  
appears t h a t  t h e  USFS d i d  l a r g e l y  n e g a t e  Sonoma's compe t i -  
t i v e  a d v a n t a g e  by  e v a l u a t i n g  proposals a g a i n s t  t h e  c o n t e n t s  
of t h e  d r a f t  r epor t - -wh ich  was a v a i l a b l e  to b o t h  o f f e r o r s .  
C o n s e q u e n t l y ,  w e  f i n d  t h i s  c o n t e n t i o n  t o  be w i t h o u t  meri t .  

T h i s  p o r t i o n  o f  t h e  protest  is d e n i e d .  

1 o f  t h e  U n i t e d  S t a t e s  




