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MATTER OF: 

- 
DIGEST: 

GAO will not take jurisdiction of a 
union request filed under 4 C.F.R. Part 
22 when the agency objects to the sub- 
mission, even though the objection was 
not submitted within 20 days after 
receipt of the union request. GAO will 
exercise its discretion to consider 
comments received after the 20-day time 
period has expired, and in light of the 
agency's objection, will not assert 
jurisdiction in this matter because to 
do so would disrupt labor-management 
procedures authorized by 5 U.S.C. 
S S  7101-7135. 

By a letter dated October 29, 1982, Mr. William P. 
Milton, Jr., National Field Representative of the National 
Treasury Employees Union (NTEU), requests that we review an 
August 27, 1982,  determination by the United States Customs 
Service (Customs), to deny the overtime claims of 4 6  Customs 
Inspectors employed in the Portland, Maine, district of that 
agency. Customs has objected to our consideration of these 
claims. Therefore, since the issues to be resolved are 
subject to negotiated grievance procedures, we will not take 
jurisdiction . 

The claims of these Inspectors were based on an arbi- 
trator's decision issued on February 2, 1982, concerning the 
overtime entitlements of a small group of Customs Inspectors 
employed at the Port of Portland, Maine. The arbitrator 
found that the agency, in violation of both the negotiated 
labor-management agreement, and certain provisions of the 
Customs Manual Supplement, had regularly assigned overtime 
work .to supervisors in the Portland District, despite the 
fact that members of the bargaining unit were ready, willing 
and able to perform such work. He issued a cease and desist 
order, directing Customs to discontinue its practice of 
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r e g u l a r l y  a s s i g n i n g  o v e r t i m e  work to  s u p e r v i s o r s  i n  l i e u  of 
avai lable  b a r g a i n i n g  u n i t  employees and,  i n  a d d i t i o n ,  
awarded backpay to  t h e  a g g r i e v e d  P o r t  o f  P o r t l a n d  
I n s p e c t o r s ,  t o  r u n  from September  1 ,  1980, t o  t h e  d a t e  of 
t h e  a g e n c y ' s  compl iance  w i t h  t h e  cease and desist  order. 

Although t h e  a rb i t r a to r  l i m i t e d  t h e  backpay award to 
t h e  P o r t  of P o r t l a n d  employees who were t h e  a c t u a l  par t ies  
to  t h e  a r b i t r a t i o n ,  h e  concluded  g e n e r a l l y  t h a t  t h e  agency 
w a s  a s s i g n i n g  o v e r t i m e  work t o  s u p e r v i s o r s  i n  l i e u  o f  
a v a i l a b l e  b a r g a i n i n g  u n i t  employees th roughou t  t h e  P o r t l a n d  
Dis t r ic t .  I t  was due t o  t h i s  f i n d i n g  t h a t  t h e  union  
s u b m i t t e d  a d d i t i o n a l  claims to  t h e  agency,  on b e h a l f  o f  
o t h e r  P o r t l a n d  District I n s p e c t o r s  who c la imed t h a t  t h e y ,  
too, had been imprope r ly  d e n i e d  t h e  o p p o r t u n i t y  t o  work 
o v e r t i m e .  The  4 6  I n s p e c t o r s  s o u g h t  backpay,  i n  v a r i o u s  
amounts,  f o r  t h e  p e r i o d  from September  1 ,  1980, t h rough  
F e b r u a r y  2 ,  1982. 

a r b i t r a t i o n  award, "as it a p p l i e d  to backpay,  was l i m i t e d  t o  
t h e  employees a s s i g n e d  to  t h e  Port of P o r t l a n d , "  and t h u s  
d i d  n o t  conce rn  t h e  employees i n  q u e s t i o n .  

Customs d e n i e d  t h e  employees '  claims, s t a t i n g  t h a t  t h e  

O u r  p r o c e d u r e s  g o v e r n i n g  d e c i s i o n s  on  matters s u c h  as 
t h i s ,  c o n c e r n i n g  a p p r o p r i a t e d  fund e x p e n d i t u r e s  which are of 
mutua l  conce rn  to a g e n c i e s  and l a b o r  o r g a n i z a t i o n s ,  are 
c o n t a i n e d  i n  T i t l e  4 ,  Code of Federal  R e g u l a t i o n s ,  a t  P a r t  
22. P a r a g r a p h  2 2 . 7 ( a )  of those p r o c e d u r e s  p r o v i d e s  t h a t  w e  
w i l l  c o n s i d e r  payments made p u r s u a n t  t o  a f i n a l  and b i n d i n g  
a r b i t r a t i o n  award to  be c o n c l u s i v e  on t h e  Genera l  Account ing 
O f f i c e  (GAO) ,  and t h a t  w e  w i l l  n o t  r e v i e w  or comment on t h e  
merits of such  an  award. T h a t  p a r a g r a p h  p r o v i d e s  f u r t h e r  
t h a t  payments  made p u r s u a n t  t o  such  an  award 50 n o t  c o n s t i -  
t u t e  p r e c e d e n t  f o r  payment i n  other i n s t a n c e s  n o t  cove red  by 
t h e  award. Thus,  q u e s t i o n s  as t o  how t o  t r ea t  other  
employees s i m i l a r l y  s i t u a t e d  b u t  n o t  cove red  by t h e  award 
may be s u b m i t t e d  by anyone a u t h o r i z e d  t o  r e q u e s t  a .dec is ion  
from GAO, b u t  i f  t h e  matter c o n c e r n s  employees cove red  by 
t h e  same c o l l e c t i v e  b a r g a i n i n g  agreement  or is o t h e r w i s e  
of m u t u a l  conce rn  t o  t h e  a g e n c i e s  and labor  o r g a n i z a t i o n s ,  
it must  be s u b m i t t e d  i n  acco rdance  w i t h  t h e  p r o c e d u r e s  o f  
Par t  22. 

T h e r e f o r e ,  on November 2 3 ,  1982, w e  wrote to  NTEU's 
N a t i o n a l  F i e l d  R e p r e s e n t a t i v e  and a d v i s e d  h im t h a t  i n  
accordance w i t h  4 C.F.R. S; 2 2 . 4 ,  he  was r e q u i r e d  t o  s e r v e  
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the appropriate agency official with a copy of his request 
for decision, and submit a statement of service to this 
Office. In a letter dated December 13, 1982, Mr. Milton 
advised us that he had sent the agency a copy of his request 
on that date. 

By a letter dated February 4 ,  1983, the Customs Service 
objected to the union's submission of the matter to GAO on 
the grounds that the grievance procedure set forth in the 
labor-management agreement between Customs and NTEU is the 
exclusive procedure available for resolving grievances fall- 
ing within its coverage. Customs also informed us that it 
had appealed the arbitration award to the Federal Labor 
Relations Authority on February 26, 1982. 

Paragraph 22.7(b) of Part 22 provides that the 
Comptroller.Genera1 will issue a decision on a matter which 
is subject to a negotiated grievance procedure only upon the 
joint request of an agency and a labor organization. Thus, 
except in certain circumstances not pertinent here, we will 
not take jurisdiction of a claim where one of the parties to 
the agreement objects to our doing so. 

We note that Customs did not object to the submission 
of the matter to the GAO within the 20-day period set forth 
in 4 C.F.R. S 22.4. However, in several recent cases, we 
have held that the purpose of establishing a 20-day period 
was to assure the parties to the dispute that we would not 
decide the issue for 20 days and would definitely consider 
any comments submitted to us within that time period. 
However, we still retained our discretion to consider 
comments received after the 20-day period. George E. 
Morris, B-208145, August 31, 1982; Lawrence L. Longsdorf, 
B-207187, July 7,  1982, 61 Comp. Gen. 

As we did in the cited cases, we have decided to exer- 
cise our discretion and consider the agency's comments even 
though they were not submitted within the 20-day period. 
We do so because the negotiated grievance procedure is an 
integral part of the arbitration process and we have deter- 
mined that it would be inappropriate for GAO to respond to 
requests from either an agency or a union to review any 
matter subject to a negotiated grievance procedure if the 
othe; party objects. See 4 C.F.R. S 22.7(b). 
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' Therefore, in light of the jurisdictional limits we set 
in paragraph 22.7(b), we will not assert jurisdiction over 
the claim presented by NTEU. 

Id b?*dzyceL4 f i  C o m 2 l l e r  General 
of the United States 

. 
- 4 -  




