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An a g e n c y ’ s  c a n c e l l a t i o n  of a s o l i c i t a t i o n  
a f t e r  b i d  o p e n i n g  is n o t  u n r e a s o n a b l e  w h e r e  
a b i d d e r ’ s  p ro t e s t  d i s c l o s e s  t h a t  t h e  
e s t i m a t e d  q u a n t i t y  f o r  o n e  i t e m  is 
i n c o n s i s t e n t  w i t h  r e a s o n a b l y  a n t i c i p a t e d  
usage;  t h e  a g e n c y ‘ s  r e v i e w  of t h e  es t imate  
i n d i c a t e s  t h a t  i t  was i n a d v e r t e n t l y  
i n c r e a s e d  t e n f o l d ;  t h e  cost  i m p a c t  o f  t h e  
error i s  s i g n i f i c a n t  b o t h  i n  terms o f  
p r o j e c t i n g  t h e  G o v e r n m e n t ’ s  a c t u a l  cos t  a n d  
i n  d i s p l a c i n g  t h e  l o w  b i d d e r ;  a n d  two of t h e  
b i d d e r s  a p p e a r e d  t o  h a v e  s u s p e c t e d  t h e  error  
a n d  s u b m i t t e d  u n b a l a n c e d  b i d s  o n  t h a t  b a s i s ,  
thereby  g a i n i n g  a n  u n f a i r  c o m p e t i t i v e  
a d v a n t a g e .  

Arctic C o r n e r ,  I n c .  p ro t e s t s  t h e  c a n c e l l a t i o n  of 
i n v i t a t i o n  for b i d s  N o .  DABH35-82-B-0133 i s s u e d  by t h e  
P r o c u r e m e n t  D i v i s i o n ,  F o r t  D i x ,  N e w  J e r s e y  f o r  t h e  r e p a i r  
a n d  m a i n t e n a n c e  o f  f a m i l y  q u a r t e r s  a t  F o r t  D i x - a n d  n e a r b y  
sites. W e  d e n y  t h e  p r o t e s t .  

The A r m y  i s s u e d  t h i s  i n v i t a t i o n  o n  A u g u s t  2 6 ,  1 9 8 2 ,  
,\ s e e k i n g  a c o n t r a c t o r  to  f u r n i s h  some t w o  h u n d r e d  s e p a r a t e l y  

i d e n t i f i e d  a n d  p r i c e d  p a i n t i n g ,  c a r p e n t r y ,  p l u m b i n g ,  a n d  
e l e c t r i c a l  s e r v i c e s  a s  o r d e r e d  by t h e  Army d u r i n g  a 
1 y e a r  p e r f o r m a n c e  p e r i o d .  F o u r  f i r m s  r e s p o n d e d  by  t h e  
amended b i d  o p e n i n g  d a t e ,  O c t o b e r  1 5 ,  1 9 8 2 ,  a n d  b a s e d  upon 
t h e  e s t i m a t e d  q u a n t i t i e s  f o r  e a c h  item s e t  f o r t h  i n  t h e  
s o l i c i t a t i o n ,  t h e  t o t a l  b i d  p r ices  were: 

A r c t i c  C o r n e r ,  I n c .  $ 1 , 3 8 2 , 8 7 5  
E. J. K a r n a v a s  $ 1 , 4 0 6 , 6 0 0  
T r a t a r o s  C o n s t r u c t i o n  $ 1 , 5 6 0 , 4 7 5  
Sempre  C o n s t .  Co. $ 2 , 0 3 6 , 1 0 9  
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By l e t t e r  of O c t o b e r  20, t h e  t h i r d  low b i d d e r ,  
T r a t a r o s ,  p r o t e s t e d  t o  t h e  A r m y  t h a t  t h e  e s t i m a t e d  q u a n t i t y  
for i t e m  2 . 4 0 ,  replace p l a s t i c  l a m i n a t e d  k i t c h e n  c o u n t e r  
t o p s ,  of 2 0 , 0 0 0  l i n e a r  f e e t  was o b v i o u s l y  i n  error and t h a t  
Arct ic 's  l o w  b i d  of 45 c e n t s  p e r  l i n e a r  f o o t  had t a k e n  
a d v a n t a g e  o f  t h i s  error. The Army r e v i e w e d  t h e  matter and 
d e t e r m i n e d  t h a t  t h e  correct estimate s h o u l d  have  been  2 ,000  
l i n e a r  f e e t  f o r  t h i s  i t e m  a n d ,  i n  view o f  t h e  m a g n i t u d e  of 
t h e  error,  t h a t  t h e  s o l i c i t a t i o n  s h o u l d  b e  c a n c e l e d  and  
re issued.  The Army n o t i f i e d  Arctic o f  t h i s  c a n c e l l a t i o n  
and e x t e n d e d  t h e  incumben t  c o n t r a c t o r ,  K a r n a v a s ,  t o  permit  
r e s o l i c i t a t i o n ,  which  a c t i o n s  Arctic t i m e l y  p r o t e s t e d  to  
t h i s  O f f i c e .  

Arctic c o n t e n d s  t h a t  c a n c e l l a t i o n  was improper b e c a u s e  
i t e m  2.40 is  o n l y  o n e  of s e v e r a l  hundred  items o n  t h e  price 
s c h e d u l e  and  t h a t  f i n a l  u s a g e  n e v e r  comes close t o  t h e  
amoun t s  e s t i m a t e d .  Moreover ,  Arc t ic  argues t h a t  i t  
q u e s t i o n e d  t h e  l a r g e  q u a n t i t i e s  e s t i m a t e d  f o r  i t e m  2.40 and 
for s e v e r a l  o t h e r  items as  w e l l  a t  t h e  b i d d e r ' s  c o n f e r e n c e ,  
and was a d v i s e d  t h a t  a l l  q u a n t i t i e s  were correct. Arctic 
c o n t e n d s  t h a t  t h e r e f o r e  b o t h  t h e  Government  and  t h e  
incumben t  c o n t r a c t o r ,  K a r n a v a s ,  had r e a s o n  to  know, t h a t  t h e  
es t imate  f o r  i t e m  2 . 4 0  was i n c o r r e c t  b e f o r e  b i d  o p e n i n g .  

Arctic h a s  f u r n i s h e d  i n f o r m a t i o n  o n  t h e  o r d e r s  t h e  
Army h a s  placed u n d e r  K a r n a v a s '  p r io r  c o n t r a c t  which  shows 
t h a t  i n  a number of i n s t a n c e s  t h e  A r m y ' s  estimates were 
m a r k e d l y  o u t  of l i n e ,  P i . e . ,  t h e  prior estimate f o r  item 
250D, r e p l a c i n g  s i n k  bases,  is 2 5 ,  b u t  some 1 , 1 3 3  u n i t s  
were a c t u a l l y  replaced. A r c t i c  f u r t h e r  compares t h e  p r ices  I 

K a r n a v a s  b i d  u n d e r  t h e  p r o t e s t e d  s o l i c i t a t i o n  and  t h e  
prices it  i s  b e i n g  p a i d  u n d e r  t h e  e x t e n s i o n s  o f  i ts pr ior  
c o n t r a c t ,  and  a r g u e s  t h a t  t h e  A r m y  c o u l d  h a v e  o b t a i n e d  a 
c o n s i d e r a b l e  cost  s a v i n g s  by  r e q u i r i n g  K a r n a v a s  t o  p e r f o r m  
t h e  e x t e n s i o n s  a t  i t s  new b i d  prices. F i n a l l y ,  Arc t ic  
a r g u e s  t h a t  t h e  c o n t r a c t i n g  p e r s o n n e l  a t  F o r t  Dix have  
shown f a v o r i t i s m  towards t h r e e  p a r t i c u l a r  c o n t r a c t o r s  and 
t h a t  i n  p a s t  p r o c u r e m e n t s  d i s c r e p a n c i e s  i n  t h e  estimates 
d i s c o v e r e d  a f t e r  b i d  o p e n i n g  have  n o t  r e su l t ed  i n  
c a n c e l l a t i o n  of t h e  s o l i c i t a t i o n  when o n e  o f  t h e  f a v o r e d  
c o n t r a c t o r s  was l o w  b i d d e r .  

The A r m y  e x p l a i n s  t h a t  i ts  estimate was b a s e d  upon a 
d o u b l i n g  o f  t h e  f i r s t  6 mon ths '  u s a g e  u n d e r  t h e  p r ior  
c o n t r a c t ,  which  f o r  itern 2.40 was 1 ,122 .6  l i n e a r  f e e t .  
T h i s  f i g u r e  was i n a d v e r t e n t l y  p i c k e d  up  a s  1 1 , 2 6 6  l i n e a r  
f e e t ,  e x t e n d e d  o v e r  t h e  12-month per iod,  and rounded  to  t h e  
20 ,000  f i g u r e  u s e d  i n  t h e  s o l i c i t a t i o n  r a t h e r  t h a n  t h e  
2 , 0 0 0  l i n e a r  f e e t  a c t u a l l y  i n t e n d e d .  The Army ; Idvises  t h a t  
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its r e p r e s e n t a t i v e  d i d  d i s c u s s  many of t h e  u s a g e  estimates 
w i t h  Arct ic  p r i o r  to  b i d  o p e n i n g ,  i n c l u d i n g  t h e  estimate 
f o r  i t e m  2 .40,  b u t  t h a t  i t  was unaware of a n y  error u n t i l  
T r a t a r o s  p r o t e s t e d  a f t e r  b i d  o p e n i n g  and  t h e  A r m y  r e v i e w e d  
the basis  of i t s  estimate f o r  item 2.40. 

Once t h e  m a g n i t u d e  o f  t h e  error was d i s c o v e r e d ,  t h e  
A r m y  c a l c u l a t e d  i ts e f f e c t  upon t h e  b i d d i n g  by  e s t i m a t i n g  
t h e  p e r c e n t a g e  o f  t h e  b i d  price i t e m  2.40 r e p r e s e n t e d  f o r  
e a c h  b i d d e r  and  f o r  t h e  Government  e s t ima te ,  a s  follows: 

B i d  B i d  P e r c e n t  
Item 2.40 T o t a l  of Bid  

Arctic $ - 4 5  l i n  f t .  $ 1 , 3 8 2 , 8 7 5  - 7  
K a r n a v a s  ' $  1 . 0 0  l i n  f t .  $1 ,406 ,600  1.4 
Sempre $10.00 l i n  f t .  $2 ,036 ,190  9.8 
T r a t a r o s  $10.00 l i n  f t .  $1 ,560 ,475  12.8 
Gov ' t .  $19.00 l i n  f t .  $1 ,841 ,085  19 .5  

Estimate 

On t h i s  b a s i s  t h e  Army c o n c l u d e d  t h a t  t h e  error had a 
s i g n i f i c a n t  e f f e c t  upon c o m p e t i t i o n  and t h a t  t w o  f i r m s ,  
Arctic and K a r n a v a s ,  a p p a r e n t l y  had t a k e n  a d v a n t a g e  of t h e  
error b y  u n b a l a n c i n g  t h e i r  b i d s .  The Army f u r t h e r  con- 
c l u d e d  t h a t  i f  i t  were to  i g n o r e  t h i s  i t e m ,  t h e  t h i r d  b id -  
d e r ,  T r a t a r o s ,  would be  l o w ,  and  t h a t  t h e  error t h e r e f o r e  
had a s u b s t a n t i a l  impact b o t h  upon t h e  b i d d e r s '  a b i l i t y  to  
b i d  i n t e l l i g e n t l y  and  t h e  G o v e r n m e n t ' s  a b i l i t y  to  o b t a i n  
t h e  lowest o v e r a l l  cost .  

The c a n c e l l a t i o n  of a n  i n v i t a t i o n  f o r  b i d s  a f t e r  b i d  
prices h a v e  b e e n  e x p o s e d  c a n  have  a d e l e t e r i o u s  e f f e c t  o n  
t h e  c o m p e t i t i v e  b i d  system. F o r  t h a t  r e a s o n ,  c a n c e l l a t i o n  
is improper u n l e s s  t h e r e  i s  a c o g e n t  and  c o m p e l l i n g  r e a s o n  
which  j u s t i f i e s  t h e  c a n c e l l a t i o n .  -- Massman C o n s t r u c t i o n  
Co. v. -- U n i t e d  S t a t e s ,  60 F. Supp. 635 (Ct. Cl.), -- cer t .  
d e n i e d ,  325 U.S. 866 ( 1 9 4 5 ) ;  Defense  A c q u i s i t i o n  R e g u l a t i o n  
( D A R )  S 2 - 4 0 4 . 1 ( a ) .  A c o n t r a c t i n g  o f f i c e r ,  however ,  h a s  
broad d i s c r e t i o n  i n  d e t e r m i n i n g  w h e t h e r  a c o g e n t  and com- 
p e l l i n g  r e a s o n  e x i s t s ,  Marmac I n d u s t r i e s ,  I n c . ,  - B-203377.5, 
J a n u a r y  8 ,  1 9 8 2 ,  82-1 C P D  22,  and t h u s  a d e t e r m i n a t i o n  to 
c a n c e l  a s o l i c i t a t i o n  a f t e r  b i d  o p e n i n g  is  n o t  l e g a l l y  
o b j e c t i o n a b l e  u n l e s s  c l e a r l y  t h e r e  is no  r e a s o n a b l e  basis 
for i t .  C e n t r a l  M e c h a n i c a l ,  I n c . ,  B-206030, F e b r u a r y  4 ,  

_y 

1982, 82-1 C P D  91. 
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Where estimates i n  a s o l i c i t a t i o n  are found  t o  be 
o t h e r  t h a n  a r e a s o n a b l y  a c c u r a t e  r e p r e s e n t a t i o n  of a c t u a l  
a n t i c i p a t e d  r e q u i r e m e n t s ,  c a n c e l l a t i o n  is  r e q u i r e d  t o  
p r e c l u d e  t h e  p o s s i b i l i t y  o f  a n  award t h a t  w i l l  n o t  r e s u l t  
i n  t h e  lowest cost  t o  t h e  Government and  t o  p r o v i d e  b i d d e r s  
an o p p o r t u n i t y  t o  s t r u c t u r e  t h e i r  b i d s  o n  a more r e a l i s t i c  
r e p r e s e n t a t i o n  of a n t i c i p a t e d  n e e d s .  Edward B. --- F r i e l ,  
_I I n c . ,  55 Comp.  Gen. 231  ( 1 9 7 5 ) ,  75-2 CPD 164.  
where t h e  e s t i m a t e d  q u a n t i t i e s  i n  t h e  s o l i c i t a t i o n  a re  
b a s e d  upon t h e  i n c u m b e n t ' s  reports,  and a n  a g e n c y  a u d i t  
i n d i c a t e s  t h a t  t h o s e  r e p o r t s  are e r r o n e o u s  so t h a t  t h e  
incumben t  c o u l d  have  a n  u n f a i r  c o m p e t i t i v e  a d v a n t a g e ,  
c a n c e l l a t i o n  and  r e s o l i c i t a t i o n  is a p p r o p r i a t e .  Downtown 
Copy C e n t e r ,  B-206999.6, December 6 ,  1982 ,  62 Comp.  Gen. - , 82-2-CPD 503. 
whenever  i t  a p p e a r s  t h a t  f o r  some r e a s o n  f a i r  and  e q u a l  
c o m p e t i t i o n  or c o m p e t i t i o n  o n  a n  e q u a l  bas i s  m i g h t  have  
been  t h w a r t e d .  Downtown Copy C e n t e r ,  s u p r a .  

I n  t h i s  case, w e  b e l i e v e  t h a t  t h e  Army had a 
r e a s o n a b l e  b a s i s  f o r  c a n c e l i n g  t h e  s o l i c i t a t i o n .  As 
i n d i c a t e d  i n  t h e  Army's r epor t ,  because of a n  error i n  
c a l c u l a t i o n ,  t h e  es t imated q u a n t i t y  f o r  i tem 2.40 w a s  
s i g n i f i c a n t l y  o u t  o f  l i n e  w i t h  t h e  A r m y ' s  a c t u a l  projec- 
t i o n s .  Moreove r ,  i t  appears t h a t  b o t h  Arct ic  and  t h e  
i n c u m b e n t ,  K a r n a v a s ,  had r e a s o n  t o  s u s p e c t  t h e  error and 
u n b a l a n c e d  t h e i r  b i d s  o n  t h a t  b a s i s ,  to  t h e  e x t e n t  t h a t  
t h e y  were m a r k e d l y  below t h e  cost  of j u s t  t h e  materials 
needed  f o r  i t e m  2 .40,  w h i l e  t h e  o t h e r  b i d d e r s '  p r i c e s  were 
u p  to  20 times h i g h e r .  C o n s e q u e n t l y ,  w e  b e l i e v e  t h a t  t h e  
o t h e r  b i d d e r s  who were unaware  of or d i d  n o t  s u s p e c t  a n  
error i n  i t e m  2.40 were a t  a c o m p e t i t i v e  d i s a d v a n t a g e .  
F u r t h e r ,  g i v e n  t h e  e x t r e m e  v a r i a n c e  i n  b i d  p r i ces  f o r  t h i s  
item and i t s  e f f e c t  upon t o t a l  cost  to t h e  Government ,  t h e  
Army was u n a b l e  to d e t e r m i n e  w h e t h e r  Arc t ic ' s  low b i d  would 
t u r n  o u t  t o  be l ea s t  c o s t l y  f o r  t h e  Government .  

F o r  example ,  

Moreove r ,  c a n c e l l a t i o n  is appropriate  

As t o  t h e  a s s e r t i o n  t h a t  t h e  Army knew o f  t h e  error i n  
i t e m  2.40 pr ior  to  receipt o f  b i d s ,  w e  d o  n o t  t h i n k  t h a t  
mere d i s c u s s i o n  of t h e  u s a g e  es t imates  f o r  t h i s  and o t h e r  
i t e m s  w i t h  A r c t i c ,  and  n o t h i n g  more, amoun t s  to a showing 
t h a t  t h e  A r m y  w a s  aware o f  t h e  e r ror  i n  q u e s t i o n .  The Army 
had r e a s o n  to  b e l i e v e  t h a t  i t s  method f o r  c a l c u l a t i n g  t h e  
u s a g e  estimates,  a d o u b l i n g  of t h e  f i r s t  6 m o n t h s '  
e x p e r i e n c e  u n d e r  t h e  t h e n - c u r r e n t  c o n t r a c t ,  was sound.  
C o n s e q u e n t l y ,  t h e  Army d i d  n o t  have  n o t i c e  o f  t h e  error 
u n t i l  T r a t a r o s  d i r e c t l y  c h a l l e n g e d  t h e  v a l i d i t y  of t h e  
estimate f o r  i t e m  2 . 4 0 ,  a r g u i n g  t h a t  20,000 l i n e a r  f e e t  of 
c o u n t e r t o p  would c o v e r  a l l  o f  t h e  k i t c h e n s  i n  e v e r y  h o u s i n g  

' .  
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unit i n c l u d e d  u n d e r  t h e  c o n t r a c t ,  a n  u n l i k e l y  o c c u r r e n c e  
d u r i n g  j u s t  1 y e a r .  

With r e s p e c t  to  Arctic 's  c o n t e n t i o n  t h a t  i n  prior 
p r o c u r e m e n t s  o f  s imi la r  s e r v i c e s  a t  Fort  D i x ,  t h e  Army 
f a i l e d  t o  c a n c e l  t h e  s o l i c i t a t i o n  when errors i n  t h e  usage  
estimates were d i s c o v e r e d  a f t e r  b i d  o p e n i n g ,  Arc t ic  h a s  
l i s t e d  i n s t a n c e s  of a l l e g e d  i m p r o p r i e t i e s  and p r o c e d u r a l  
errors b u t  h a s  n o t  s u b m i t t e d  any f a c t s  for c o n s i d e r a t i o n  or 
e v a l u a t i o n .  We a g r e e  w i t h  t h e  Army's a rgumen t  t h a t  when 
i m p r o p r i e t y  or b i a s  is a l l e g e d ,  t h e  p r o t e s t e r  h a s  t h e  
bu rden  o f  p r o o f  and m i s c o n d u c t  w i l l  n o t  be i n f e r r e d  a n  t h e  
basis of i n f e r e n c e  or s u p p o s i t i o n  and t h a t  Arc t ic  h a s  n o t  
s a t i s f i e d  t h i s  bu rden  h e r e .  See  A.R.F.  P r o d u c t s ,  I n c . ,  __I 56 
Comp. Gen. 2 0 1  ( 1 9 7 6 ) ,  76-2 C m 5 4 1 .  F u r t h e r ,  w e  are n o t  
persuaded t h a t  t h e  p r i c e s  t h e  Army is p a y i n g  Karnavas  under  
t h e  e x t e n s i o n  of i t s  o l d  c o n t r a c t  are n e c e s s a r i l y  less 
favorable t h a n  w h a t  it would r e c e i v e  unde r  Karnavas '  new 
b i d  prices,  s ince  Arctic 's  examples  re la te  o n l y  to  t h o s e  
items where Karnavas '  b i d  was marked ly  lower t h a n  t h e  
Government estimate and i t s  b i d  was marked ly  h i g h e r  i n  
other i n s t a n c e s .  

/ The protes t  is d e n i e d .  

Comp t r o  1 l e  r Genera  1 
o f  t h e  U n i t e d  S t a t e s  
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