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DI 0 EST : 

1. Where f i r s t  month of proposal is  t h e  o n l y  
month p r i c e d  d i f f e r e n t l y  t h a n  r e m a i n i n g  11 
months  of t h e  c o n t r a c t  and  t h e  36 months  which  
make up  t h e  3 o p t i o n  y e a r s ,  and t h e  d i f f e r e n c e  
t o t a l l y  r e l a t e s  t o  i n s t a l l a t i o n  costs ,  t h e  
proposal is n o t  m a t h e m a t i c a l l y  u n b a l a n c e d ,  
s i n c e  e a c h  month a p p e a r s  t o  be r e a s o n a b l y  
r e l a t e d  to  t h e  e x p e n s e s  t h e  o f f e r o r  w i l l  i n c u r  
i n  e a c h  o f  those y e a r s .  

2. R e q u e s t s  f o r  s e c o n d  and  t h i r d  r o u n d s  o f  best 
and  f i n a l  o f f e r s  are n o t  o b j e c t i o n a b l e  where  
v a l i d  r e a s o n s  e x i s t e d  f o r  t h e  a c t i o n .  

3 .  GAO d o e s  n o t  f i n d  t h e  c o n t r a c t i n g  a g e n c y ' s  
d e t e r m i n a t i o n  t h a t  t h e  s e r v i c e s  b e i n g  p r o c u r e d  
are n o t  s u b j e c t  to  t a r i f f  t o  b e  a r b i t r a r y .  

Tymnet,  I n c .  ( T y m n e t ) ,  and  GTE T e l e n e t  Communica t ions  
C o r p o r a t i o n  (GTE) p r o t e s t  a g a i n s t  t h e  c o n t r a c t  awarded  t o  
CompuServe Data S y s t e m s ,  I n c .  (CompuServe) ,  u n d e r  Depar tmen t  
of Commerce (Commerce) r e q u e s t  f o r  p r o p o s a l s  ( R F P )  
NO. AA-82-RFP-T4024. 

W e  d e n y  t h e  protests .  

The RFP s o l i c i t e d  o f f e r s  f o r  t h e  i m p l e m e n t a t i o n  of a 
n a t i o n w i d e  d i a l - u p  t e l e c o m m u n i c a t i o n s  ne twork  f o r  access t o  
t h e  Commerce D e p a r t m e n t a l  Computer C e n t e r .  T h i s  n e t w c r k  
m u s t  al low up t o  6 4  u s e r s  t o  s i m u l t a n e o u s l y  d i a l - u p  and  
access t h e  compute r  center .  Computer i n t e r f a c e  w i l l  be 
d i r e c t  t h r o u g h  one or  a n o t h e r  o f  two e x i s t i n g  Memorex 
T e r m i n a l  C o n t r o l  U n i t s  l o c a t e d  a t  t h e  c e n t e r .  T h e s e  
t e r m i n a l  u n i t s  w i l l  d i r e c t  t h e  u s e r s  to  o n e  of th ree  
c o m p u t e r s  a t  t h e  c e n t e r .  I n  a d d i t i o n ,  t h e  RFP i n i t i a l l y  
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p r o v i d e d  t h a t  t h e  p r o p o s e d  prices f o r  t h e  4 - y e a r  p e r i o d  
( J a n u a r y  1, 1 9 8 3 ,  t o  December 31, 1 9 8 6 )  w i l l  be e v a l u a t e d  
a n d  e s t i m a t e d  u s a g e  l e v e l s  w i l l  b e  a p p l i e d  to  a l l  p r o p o s e d  
v a r i a b l e  c h a n g e s .  The 4 - y e a r  p e r i o d  was s u b s e q u e n t l y  
c h a n g e d  b y  amendment  N o .  2 ,  w h i c h  l i m i t e d  e v a l u a t i o n  to  t h e  
f i r s t  y e a r  p r i ces ,  b u t  t h e  4 - y e a r  p e r i o d  was r e i n s t a t e d  b y  
amendment  N o .  3 .  A c o n t r a c t  was to  b e  a w a r d e d  t o  t h a t  
t e c h n i c a l l y  a c c e p t a b l e  o f f e r o r  who p r o p o s e d  t h e  lowest t o t a l  
e s t i m a t e d  p r i c e .  The  RFP, t h r o u g h  amendment  N o .  4 ,  a lso 
p r o v i d e d  t h a t  if t h e  Governmen t  e x e r c i s e d  a n y  of t h e  o p t i o n s  
f o r  a n  a d d i t i o n a l  y e a r ,  " a l l  o f  t h a t  y e a r ' s  u n i t  p r i c e s  f o r  
w h i c h  t e l e p h o n e  l i n e s  are  a s u b s t a n t i a l  componen t  s h a l l  b e  
a d j u s t e d  upward o r  downward a c c o r d i n g  t o  c h a n g e s  i n  a n  
e l e m e n t  o f  t h e  P r o d u c e r  P r i c e s  I n d e x . "  

T h e s e  p r o t e s t s  were f i l e d  a f t e r  Commerce became aware 
of t h e  FCC r u l e m a k i n g  p r o c e e d i n g ,  known a s  Compute r  11, 
w h i c h  o v e r h a u l e d  t h e  r e g u l a t o r y  scheme  c o n c e r n i n g  t h e  i n t e r -  
r e l a t i o n s h i p  of t e l e c o m m u n i c a t i o n s  a n d  d a t a  p r o c e s s i n g ,  a n d  
b e f o r e  t h e  U n i t e d  S t a t e s  C o u r t  o f  Appeals a f f i r m e d  t h e  FCC 
d e c i s i o n  i n  i t s  e n t i r e t y  ( C o m p u t e r  a n d  C o m m u n i c a t i o n s  
I n d u s t r X A s s o c i a t e s  v .  F . C . C . ,  6 9 3  F.2d 1 9 8  ( D . C .  C i r .  
1 9 8 2 ) ) .  Under  Compute r  11, common c a r r i e r s  were r e q u i r e d  b y  
t h e  FCC t o  p r o v i d e  b a s i c  t r a n s m i s s i o n  s e r v i c e  u n d e r  t a r i f f  
on a n  e q u a l  b a s i s  t o  a l l  c u s t o m e r s .  Basic s e r v i c e  is 
d e f i n e d  as t h e  o f f e r i n g  o f  "a p u r e  t r a n s m i s s i o n  c a p a b i l i t y  
over a c o m m u n i c a t i o n  p a t h  t h a t  i s  v i r t u a l l y  t r a n s p a r e n t  i n  
terms of i t s  i n t e r a c t i o n  w i t h  c u s t o m e r  s u p p l i e d  i n f o r m a -  
t i o n . "  W i t h  respect  t o  e n h a n c e d  s e r v i c e  a n d  c u s t o m e r  
premises e q u i p m e n t ,  t h e  FCC d i s c o n t i n u e d ,  w i t h  c e r t a i n  
e x c e p t i o n s ,  t a r i f f  r e g u l a t i o n .  The  FCC d e f i n e s  e n h a n c e d  
service a s  a n y  s e r v i c e  o t h e r  t h a n  b a s i c .  I t  " c o n b i n e s  b a s i c  
service w i t h  c o m p u t e r  p r o c e s s i n g  a p p l i c a t i o n s  t h a t  a c t  o n  
f o r m a t ,  c o n t e n t ,  code, protocol  o r  s i m i l a r  a s p e c t s  o f  t h e  
s u b s c r i b e r ' s  t r a n s m i t t e d  i n f o r m a t i o n ,  or p r o v i d e  t h e  s u b -  
scr iber  a d d i t i o n a l  i n f o r m a t i o n ,  o r  i n v o l v e  s u b s c r i b e r  i n t e r -  
a c t i o n  w i t h  s t o r e d  i n f o r m a t i o n . "  

-I--------------- 

.II_ ---- -1------- 

Tymnet  s u b m i t s  t h a t  i t  is a r e g u l a t e d  c a r r i e r  
a n d , t h e r e f o r e ,  a r eques t  f o r  4 - y e a r  f i r m ,  f i x e d  p r ices  
w i t h o u t  a l l o w i n g  f o r  a n  e c o n o m i c  a d j u s t m e n t  c l a u s e  b a s e d  o n  
A m e r i c a n  T e l e p h o n e  ar,d T e l e g r a p h - r e g u l a t e d  t a r i f f  i n c r e a s e s  
is improper. I t  is  T y m n e t ' s  p o s i t i o n  t h a t  s i n c e  i t  was n o t  
c lear  w h e t h e r  t a r i f f s  wou ld  b e  p r e s e n t  by  J a n u a r y  1, 1 9 8 3 ,  
award  s h o u l d  h a v e  b e e n  b a s e d  o n  c u r r e n t  f i l e d  t a r i f f s  a n d  
e v a l u a t i o n  s h o u l d  h a v e  b e e n  f o r  f i r s t  y e a r  p r i c e s  o n l y .  I n  
a d d i t i o n ,  T y n n e t  q u e s t i o n s  Commerce's requests  f o r  s e c o n d  
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and t h i r d  b e s t  and f i n a l  o f f e r s .  F u r t h e r m o r e ,  Tymnet con- 
t e n d s  t h a t  CompuServe 's  p r o p o s a l  was m a t h e m a t i c a l l y  and 
m a t e r i a l l y  u n b a l a n c e d .  Tymnet a r g u e s  t h a t  CompuServe's 
f i r s t  y e a r  is 30 p e r c e n t  h i g h e r  t h a n  Tymne t ' s  a n d ,  conse-  
q u e n t l y ,  a l l  o f  t h e  o p t i o n s  w i l l  have  t o  be e x e r c i s e d  b e f o r e  
Commerce w i l l  r e c e i v e  t h e  " f u l l  a d v a n t a g e  o f  CompuServe's 
' l o w  p r ice . ' "  

GTE's p ro tes t  i s  t w o f o l d .  L i k e  Tyrnnet, GTE a r g u e s  t h a t  
it is u n r e a s o n a b l e  t o  r e q u i r e  o f f e r o r s ,  who are s u b j e c t  t o  
FCC t a r i f f s ,  to  s u b m i t  f i r m ,  f i x e d  pr ices  f o r  a 4-year  
p e r i o d .  I n  a d d i t i o n ,  G T E ,  as d i d  Tymnet,  p o i n t s  o u t  t h a t  i t  
is n o t  c l ea r  w h i c h  s e r v i c e s  w i l l  s t i l l  be  s u b j e c t  t o  t a r i f f  
and  which w i l l  be d e r e g u l a t e d .  F u r t h e r m o r e ,  GTE o b j e c t s  t o  
t h e  c a l l  f o r  a s e c o n d  round o f  best  and f i n a l  o f f e r s .  I t  is  
GTE's p o s i t i o n  t h a t  award s h o u l d  have  been  made a f t e r  t h e  
f irst  request f o r  b e s t  and f i n a l  o f f e r s ,  We n o t e  t h a t  t h e r e  
were t h r e e  c a l l s  f o r  b e s t  and f i n a l  o f f e r s  and t h a t  GTE was 
t h e  o n l y  t e c h n i c a l l y  a c c e p t a b l e  o f f e r o r  who d i d  n o t  s u b m i t  a 
best and  f i n a l  o f f e r .  

Commerce a r g u e s  t h a t  it r e q u i r e d  e v a l u a t i o n  of prices 
f o r  t h e  4-year  p e r i o d  b a s e d  on  Computer I1 and F e d e r a l  
P rocuremen t  R e g u l a t i o n s  ( F P R )  Temporary R e g u l a t i o n  51. I n  
a d d i t i o n ,  Commerce s t a t e s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  spoke  
w i t h  t h e  FCC T a r i f f  Review Branch  and  Legal Branch ,  T a r i f f  
D i v i s i o n ,  c o n c e r n i n g  t h e  s t a t u s  o f  t a r i f f s  f o r  t h e  r e q u i r e d  
s e r v i c e .  Commerce s t a t e s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  was 
a d v i s e d  t h a t ,  " b a r r i n g  a n  a d v e r s e  cour t  d e c i s i o n  [ C o m p u t e r  
and Communicat ions I n d u s t r y  A s s o c i a t i o n ,  s u p r a ,  had n o t  af  
t h a t  t i m e  been  d e c i d e d  f a v o r a b l y  t o  t h e  Commiss ion] ,  t h e  
r e q u i r e d  s e r v i c e s  would no l o n g e r  be  o f f e r e d  u n d e r  t a r i f f s  
a f t e r  December 31,  1982."  Commerce s u b m i t s  t h a t ,  o n c e  a 
r e g u l a t o r y  agency  i s sues  a d e c i s i o n ,  o the r  Government 
a g e n c i e s  may r e a s o n a b l y  r e l y  o n  i t  and need  n o t  t a k e  i n t o  
a c c o u n t  t h e  p o s s i b i l i t y  t h a t  a c o u r t  may o v e r t u r n  t h e  
d e c i s i o n .  F u r t h e r m o r e ,  Commerce p o i n t s  o u t  t h a t  Computer I1 
w a s  e v e n t u a l l y  u p h e l d  by t h e  cou r t .  I n  r e g a r d  t o  t h e  c a l l  
f o r  a second  b e s t  and f i n a l  o f f e r ,  Commerce c o n t e n d s  t h a t ,  
s i n c e  t h e  e v a l u a t i o n  period w a s  changed  from 1 y e a r  t o  4 
y e a r s ,  a new round  o f  b e s t  and f i n a l  o f f e r s  was r equ i r ed ,  
A l s o ,  Commerce s t a t e s  t h a t ,  upon r e c e i p t  o f  t h e  second  round 
o f  b e s t  and f i n a l  o f f e r s ,  i t  n o t i c e d  t h a t  t h e  o p t i o n  y e a r  
prices were h i g h .  C o m m e r c e  w a s  a d v i s e d  t h e  r e a s o n  f o r  t h e  
h i g h  o p t i o n  y e a r  p r i c e s  was t h a t  offerors  were a t t e m p t i n g  
.to p ro tec t  t h e m s e l v e s  a g a i n s t  t h e  p o s s i b i l i t y  o f  l a r g e  
f u t u r e  increases i n  r a t e s  f o r  i n t e r s t a t e  p r i v a t e  l i n e s . "  I t  
is  Commerce's v i ew t h a t  " these  s e r v i c e s  a c c o u n t  f o r  a b o u t  

---- ---1_1_- ------ 
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h a l f  o f  a l l  c o n t r a c t  costs." I n  o r d e r  t o  r e c t i f y  t h i s  s i t u -  
a t i o n ,  Commerce s ta tes  t h a t  i t  amended t h e  RFP (amendment 
No. 4 )  to  i n c l u d e  a clause w h i c h  would protect  o f f e r o r s  
a g a i n s t  increases i n  r a t e s  f o r  i n t e r s t a t e  p r i v a t e  l i n e s ,  see 
above ,  and r e q u e s t e d  a t h i r d  r o u n d  o f  b e s t  and f i n a l  
o f f e r s .  With respect t o  t h e  a l l e g a t i o n  t h a t  CompuServe's 
p r o p o s a l  was u n b a l a n c e d ,  C o m m e r c e  a r g u e s  t h a t  CompuServe's 
f i r s t  y e a r  was o n l y  7 p e r c e n t  h i g h e r  t h a n  e a c h  o f  t h e  o p t i o n  
years. C o m m e r c e  s t a t e s  t h a t  t h i s  d i f f e r e n c e  is i n s i g n i f -  
i c a n t  a n d ,  therefore ,  d e m o n s t r a t e s  t h a t  t h e  p r o p o s a l  is n o t  
m a t h e m a t i c a l l y  u n b a l a n c e d .  

Off 
rev 

With r e s p e c t  t o  t h e  unba lanced  p r o p o s a l  a l l e g a t i o n ,  our 
ice h a s  r e c o g n i z e d  t h a t  there a re  t w o  aspects i n v o l v e d  i n  
i ewing  t h e  a l l e g a t i o n .  The f i r s t  is a mathematical e v a l -  

u a t i o n  of t h e  proposal t o  d e t e r m i n e  w h e t h e r  e a c h  i t e m  
ca r r ies  i t s  s h a r e  of t h e  cost  of t h e  work p l u s  p r o f i t  o r  
w h e t h e r  t h e  p r o p o s a l  is b a s e d  on nominal  p r i c e s  f o r  some 
work and enhanced  p r i c e s  f o r  o the r  work. The  s e c o n d  s t ep - -  
mater ia l  u n b a l a n c i n g - - i n v o l v e s  a n  a s s e s s m e n t  of t h e  cost 
impac t  of a m a t h e m a t i c a l l y  unba lanced  p r o p o s a l .  A p r o p o s a l  
is m a t e r i a l l y  u n b a l a n c e d  i f  t h e r e  is  a r e a s o n a b l e  d o u b t  t h a t  
award t o  t h e  o f f e r o r  s u b m i t t i n g  t h e  m a t h e m a t i c a l l y  
unba lanced  Proposal w i l l  n o t  r e s u l t  i n  t h e  lowest u l t i m a t e  

I *  

cost t o  t h e  Government.  S o l o n  Automated S e r v i c e s ,  ------ I n c . ,  
B-206449.2, December 20 ,  1 9 8 2 , 8 2 - 2 m  548. I f  a p r o p o s a l  
is found n o t  t o  be  m a t h e m a t i c a l l y  u n b a l a n c e d ,  t h e  s econd  
aspect o f  r e v i e w  need  n o t  be u n d e r t a k e n .  

W e  f i n d  t h a t  CompuServe's p r o p o s a l  is n o t  mathemat- 
i c a l l y  u n b a l a n c e d .  A r e v i e w  o f  i ts p r o p o s a l  i n d i c a t e s  t h a t  
o n l y  t h e  f i r s t  month is p r i c e d  d i f f e r e n t l y  t h a n  t h e  r e m a i n -  
i n g  11 months of t h e  c o n t r a c t  a n d ,  f o r  t h a t  mat ter ,  t h e  36 
months which make u p  t h e  3 o p t i o n  y e a r s .  T h a t  d i f f e r e n c e  is 
t o t a l l y  made u p  o f  i n s t a l l a t i o n  costs  w h i c h  w i l l  be i n c u r r e d  
by CompuServe i n  t h e  f i r s t  month. T h i s  is c o n s i s t e n t  w i t h  
t h i s  t y p e  of c o n t r a c t .  S i n c e  t h e  r e m a i n i n g  m o n t h s  are  a l l  
p r i c e d  t h e  same, i t  seems a p p a r e n t  t h a t  t h e  b a s e  and o p t i o n  
years are  r e a s o n a b l y  r e l a t e d  t o  t h e  e x p e n s e s  t h e  o f f e r o r  
w i l l  i n c u r  i n  e a c h  o f  t h o s e  y e a r s .  

T h e r e f o r e ,  t h i s  aspect o f  Tymne t ' s  p ro tes t  is d e n i e d .  

I n  r e g a r d  t o  t h e  p r o t e s t e r ' s  o b j e c t i o n s  to  more t h a n  
one round o f  b e s t  and f i n a l  o f f e r s ,  w e  f i n d  t h a t  t o  be 
w i t h o u t  merit.  I n i t i a l l y ,  p r o p o s a l s  were s u b m i t t e d  on 
September  29, 1382 .  However, d u r i n g  n e g o t i a t i o n s ,  a series 
o f  c o m p l a i n t s  were l o d g e d  a g a i n s t  t h e  4-year  p r i c e  
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evaluation period. Consequently, the RFP was amended to 
provide for an evaluation of only the first year prices. 
This resulted in a second round of best and final offers. 
A t  that time, as noted above, Commerce noticed that the 
option prices were high. 
the reason for that, Commerce was also advised that the FCC 
had mandated an end to tariffs effective January 1, 1983. 
At that point, Commerce again amended the RFP and the 
evaluation period reverted back to the 4-year requirement. 
A third round of best and final offers followed. 

In addition to being advised as to 

Our Office has held that, after negotiations and best 
and final offers, negotiations should not be reopened unless 
it is clearly within the best interest of the Government. 
ILC Dover, B-182104, November 29, 1974, 74-2 CPD 301. We 
have upheld agency determinations to request a second round 
of best and final offers when a valid reason exists for the 
action. ~ycor, Inc., B-185566, April 27, 1976, 76-1 CPD 
284. We believe the rule should also apply to a third round 
of best and final offers. 

The reason for requesting the second round was to 
eliminate the alleged problems with the 4-year price 
evaluation period specified in the RFP. Offerors found it 
difficult to determine what the FCC would allow in tariff 
increases over the evaluation period. Commerce's rationale 
for the third round was essentially that, since the FCC was 
eliminating tariffs, the difficulties the offerors were 
experiencing under a 4-year evaluation period were no longer 
a factor. We find that the decisions to reopen negotiations 
in light of the reasons set forth above were not arbitrary 
or without a reasonable basis. We view the actions as 
falling within the permissible bounds of discretion. 

The remainder of the protests before our Office 
concerns whether the services to be supplied to Commerce for 
a nationwide dial-up telecommunications network described by 
Commerce in the RFP are subject to tariff or not. Commerce 
made the determination that the desired services were 
enhanced and, therefore, not subject to tariff. Conse- 
quently, Commerce employed an RFP with a 4-year evaluation 
period. While the protesters have submitted their interpre- 
tations of Computer I1 and Computer and Communications 
Industry Association, supra, in support of their position, 
we do not find that such are conclusive on this issue. 
Obviously, any final determination on the tariff issue must 
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come from the FCC. 
as amended, 47 U.S.C. 5 151 (1976). In this circumstance, 
we cannot say that Commerce's conclusions in this matter 
were arbitrary absent a definitive ruling by the FCC. 

- See Federal Communications Act of 1934, 

Protests denied. 

Comptroller General 
of the United States 




