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THE COMPTROLLER QENERAL 

DECISION O F  T H E  U N I T E D  STATES 

W A S H I N G T O N ,  D . C .  2 0 5 4 8  

FILE: B-210022 DATE: March 31, 1983 

MATTER OF: American Museum Construction Division 
of Byer Industries, Inc. 

DIGEST: . 
The closer an asserted intended bid is to 
the next low bid, the more difficult it is 
to clearly establish that the asserted bid 
is the one actually intended. Where cor- 
rection would bring the bid within one-tenth 
of 1 percent of the next low bid, and the 
intended bid can only be established by 
resort to an affidavit and an envelope on 
which the final bid was allegedly calculated 
just prior to bid opening, the agency's deci- 
sion not to permit correction is reasonable. 

American Museum Construction Division of Byer Indus- 
tries, Inc. (AMC) protests the decision of the Army Corps 
of Engineers to permit withdrawal but not correction of 
its bid under invitation for bids (IFB) No. DACA31-82-B- 
0063 for renovation of a commissary building. We deny the 
protest. 

Bid opening was on August 3 ,  1982; eight bids were 
received. The apparent low bid was that of Prince Con- 
struction Company in the amount of $349,868. The next low 
bid was that of AMC in the amount of $353,300. The third 
and fourth low bids were submitted by C&L Construction 
Company in the amount of $453,537 (subsequently found to 
be nonresponsive) and Porter Contracting Company, Inc. in 
the amount of $454,000. The Government estimate for the 
work was $428,000. 

Because of the disparity between the Government esti- 
mate and the bids of Prince and AMC, the contracting 
officer requested verification of their bids. Prince 
alleged a mistake in bid and was permitted to withdraw. 

By letter of August 4, 1982, AElC also alleged an 
error in its bid. The letter stated that the error 
occurred when AMC's president phoned his office shortly 
before bid opening to receive last minute subcontractor 
quotes. In adding these quotes to its bid on a hand held 
calculator, he failed to enter "one zero" resulting .in a 
$100,000 mistake in bid. 
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I n  a s u b s e q u e n t  meet ing w i t h  agency p e r s o n n e l ,  AMC 
a g a i n  e x p l a i n e d  t h a t  t h e  error o c c u r r e d  w h i l e  i t s  pre-  
s i d e n t  was add ing  s u b c o n t r a c t o r  quotes to  i ts  b i d  d u r i n g  
a phone c o n v e r s a t i o n  between h i m s e l f  and h i s  o f f i c e .  The 
n a t u r e  of t h e  error,  however, was d e s c r i b e d  as t h e  f a i l u r e  
t o  e n t e r  t h e  number '1" from t h e  f i g u r e  $120,930 when add- 
ing  i t  t o  t h e  f i g u r e  $325,570. The t o t a l  of these f i g u r e s  , 
w a s  t h u s  e r r o n e o u s l y  c a l c u l a t e d  a s  $346,500 r a t h e r  t h a n  
t h e  correct sum o f  $446,500. A t  t h i s  t i m e ,  AMC s t a t e d  
t h a t  t h e  ear l ie r  e x p l a n a t i o n  of t h e  m i s t a k e  as t h e  omis- 
s i o n  o f  "one zero" w a s  incorrect,  and r e s u l t e d  from i t s  
has t e  t o  a l e r t  t h e  agency t h a t  a mis take  i n  b i d  had been 
made. ~t s u b m i t t e d  a h a n d w r i t t e n  d r a f t  copy of  i t s  
August 4 l e t t e r  t o  show t h a t  a s  d r a f t e d ,  t h e  l e t t e r  
d e s c r i b e d  t h e  error as t h e  f a i l u r e  t o  e n t e r  "one -.It 

T h i s  was e r r o n e o u s l y  typed  as "one z e r o "  and no one 
n o t i c e d  t h e  e r ror  b e f o r e  t h e  l e t t e r  was mai led .  

I n  s u p p o r t  o f  i t s  claim, AMC s u b m i t t e d  t h e  work 
p a p e r s  used i n  p r e p a r i n g  i t s  b i d ,  as w e l l  as a n  enve lope  
on w h i c h  i t s  p r e s i d e n t  r eco rded  t h e  s u b c o n t r a c t o r  quotes 
r e c e i v e d  by phone and 
p r e p a r e d  b i d  a m o u n t .  
e n t r i e s : .  

163,000 

75,000 

49 , 573 
7 , 800 

295,973 

29 , 597 - 10% 
325,570 

120,930 
346,500 

t h e n  added them t o  i t s  p r e v i o u s l y  
The enve lope  shows t h e  f o l l o w i n g  

Mech Hugh 

Elec. M&T 

S p r i n k l e r  Capi to1 

P a i n t  S h i e l d  

[ C o r r e c t  amount is $446,5001 

Bond etc .  6 , 800 
353,300 
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In addition, AMC submitted affidavits from its presi- 
dent and his secretary explaining how the error occurred, 
as well as affidavits from each subcontractor whose bid 
was used in computing AMC's  bid. The subcontractor bids 
are also recorded in AMC's  worksheets, as is the figure of 
$120,930 (for work to be performed by AMC itself including 
profit and overhead). The worksheets contain the $6,800 
amount too, which is shown as a total of three figures-- 
$5,100 for bond, $700 for miscellaneous and $1,000 for 
"dumpster." The worksheets do not show the 10 percent 
amount added to the subcontractor quotes, nor do they show 
how the $5,100 amount for bonding was calculated. 

Defense Acquisition Regulation (DAR) 2-406.3(a)(2) 
(1976 ea.) provides that a bid may be corrected provided 
that both as corrected and uncorrected it is low, and the 
evidence is clear and convincing as to the existence of a 
mistake and as to the bid actually intended. After exam- 
ining the documents submitted by AMC in support of its 
claim, the Army concluded that the evidence was clear and 
convincing as to the existence of a mistake, but not as to 
the bid actually intended. Accordingly, AMC was not per- 
mitted to correct its bid. 

The Army's position is that A M C ' s  intended bid cannot 
be clearly established because it cannot determine from 
M l C ' s  worksheets what the 10 percent figure added to the 
subcontract costs on the envelope represents, or how the 
bond costs were calculated. The agency also observes that 
AMC has not requested any increase in its bonding costs 
even though it has requested an upward correction of its 
basic bid. 

Further, the agency notes that correction of AMC's 
bid would bring it within one-tenth of 1 percent of the 
next low bid, a result which the agency concludes would 
adversely affect the integrity of the competitive bidding 
system. In a similar vein, several inconsistencies in 
A M C ' s  statements in support of its claim are noted, such 
as its original assertion that the mistake resulted from 
the omission of "one zero" rather than the omission of a 
one. 

' \  

AMC contends that its intended bid is clear from its 
worksheets and the envelope on which its president wrote 
the subcontractor quotes and added u p  its total bid. The 
protester argues that these documents plainly show a mis- 
take in addition which it should be permitted to correct. 
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AMC e x p l a i n s  t h a t  t h e  10  p e r c e n t  f i g u r e  added  t o  i t s  
s u b c o n t r a c t o r  costs r e p r e s e n t s  p r o f i t  and  s t a t e s  t h a t  it 
d o e s  n o t  c h a r g e  o v e r h e a d  on work it  d o e s  n o t  i t s e l f  per- 
form. AMC h a s  s u b m i t t e d  d o c u m e n t a t i o n  t o  d e m o n s t r a t e  t h a t  
t h i s  is i t s  norma l  practice; however ,  t h i s  d o c u m e n t a t i o n  
w a s  n o t  o r i g i n a l l y  s u b m i t t e d  t o  t h e  Army. The protester 
a l so  asser ts  t h a t  w h e t h e r  t h e  1 0  p e r c e n t  f i g u r e  repre- 
s e n t s  p r o f i t ,  o r  o v e r h e a d ,  or b o t h  is  i r r e l e v a n t  s i n c e  i t  
is c l e a r l y  documented t h a t  AMC i n t e n d e d  to  add  t h a t  amount 
t o  i t s  b i d .  

t i c e  
t h e  
t h e n  

Conce rn ing  bond ing  costs, AMC s ta tes  t h a t  i ts  prac- 
is t o  c a l c u l a t e  them by m u l t i p l y i n g  i ts  estimate of 

used  to  c a l c u l a t e  A M C ' s  b id .  The protester  e x p l a i n s  
t h a t  i t  estimates t h e s e  costs i n  o r d e r  t o  s a v e  t i m e  s i n c e  
s u b c o n t r a c t o r  q u o t e s  are f r e q u e n t l y  n o t  r e c e i v e d  u n t i l  
s h o r t l y  b e f o r e  b i d  o p e n i n g .  

t o t a l  c o n t r a c t  price by 1 . 2  p e r c e n t .  The r e s u l t  is 

S i n c e  t h e  a u t h o r i t y  t o  correct m i s t a k e s  a l l e g e d  a f t e r  
b i d  o p e n i n g  b u t  p r ior  t o  award is  v e s t e d  i n  t h e  p r o c u r i n g  
a g e n c y ,  and b e c a u s e  t h e  w e i g h t  t o  be g i v e n  t h e  e v i d e n c e  i n  
s u p p o r t  o f  an  a s s e r t e d  m i s t a k e  is a q u e s t i o n  o f  f a c t ,  w e  
w i l l  n o t  d i s t u r b  a n  a g e n c y ' s  d e t e r m i n a t i o n  c o n c e r n i n g  b i d  
c o r r e c t i o n  u n l e s s  there  is no r e a s o n a b l e  b a s i s  f o r  s u c h  
d e t e r m i n a t i o n .  S e n t i n e l  E l e c t r o n i c s  I n c . ,  B-194209, 
Augus t  24 ,  1979 ,  79-2 CPD 150.  Here, w e  f i n d  a r e a s o n a b l e  
bas i s  f o r  t h e  a g e n c y ' s  d e c i s i o n .  

The m i s t a k e - i n - b i d  r u l e s  are  i n t e n d e d  t o  permit 
r e l i e f  t o  b i d d e r s  who make g e n u i n e  mistakes i n  t h e i r  b ids ;  
t h e  paramount  c o n c e r n  o f  t h e  r u l e s ,  however ,  is t h e  pro- 
t e c t i o n  o f  t h e  c o m p e t i t i v e  b i d d i n g  sys t em.  P a n o r a m i c  
S t u d i o s ,  B-200664, Augus t  1 7 ,  1981 ,  81-2 CPD 1 4 4 .  I t  h a s  
been  a r g u e d  t h a t  b i d  c o r r e c t i o n  a f t e r  b i d  o p e n i n g  and  t h e  
d i s c l o s u r e  o f  pr ices  compromises t h e  i n t e g r i t y  o f  t h e  
s y s t e m ,  which  t o  some e x t e n t ,  a t  l ea s t ,  is t r u e .  - P.K. 
C o n t r a c t o r s ,  I n c . ,  B-205482, A p r i l  22,  1982,  82-1 CPD 
368. N o n e t h e l e s s ,  t h e  p o t e n t i a l  f o r  a b u s e  f l o w i n g  from a 
d e c i s i o n  t o  allow c o r r e c t i o n  i s  p r o t e c t e d  a g a i n s t  by t h e  
h i g h  s t a n d a r d  p r o o f  n e c e s s a r y  b e f o r e  c o r r e c t i o n  is  per- 
m i t t e d .  - I d .  

4 
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Thus ,  t h e  closer a n  a s s e r t e d  i n t e n d e d  b i d  is to  t h e  
n e x t  l o w  b i d ,  t h e  more d i f f i c u l t  i t  is to  c l e a r l y  estab- 
l i s h  t h a t  i t  is t h e  b i d  a c t u a l l y  i n t e n d e d ,  and  f o r  t h a t  
r e a s o n ,  c o r r e c t i o n  is o f t e n  d i s a l l o w e d  when a c o r r e c t e d  
b i d  would come too close t o  t h e  n e x t  l o w  b i d .  R. H. 
Whelan C o . ,  B-203248, Augus t  11, 1 9 8 1 ,  81-2 CPD 123.  
Here, w e  are f a c e d  w i t h  j u s t  s u c h  a c a s e - - t h e  c o r r e c t i o n  
o f  AMC's  b i d  would b r i n g  it w i t h i n  less t h a n  o n e - t e n t h  
of 1 p e r c e n t  of t h e  n e x t  low b i d .  

A M C ' s  i n t e n d e d  b i d  c a n n o t  be a s c e r t a i n e d  from i ts  
w o r k s h e e t s  s i n c e  t h e y  n e i t h e r  show how i t  c a l c u l a t e d  i t s  
b o n d i n g  costs n o r  c o n t a i n  t h e  1 0  p e r c e n t  f i g u r e  which  AMC 
says  i t  a d d s  t o  s u b c o n t r a c t o r  costs f o r  p r o f i t .  I n s t e a d ,  
resort  m u s t  be made t o  a n  e n v e l o p e  o n  which  A M C ' s  presi- 
d e n t  a l l e g e d l y  c a l c u l a t e d  i ts f i n a l  b i d  j u s t  p r i o r  t o  b i d  
o p e n i n g ,  and  t o  t h e  p r e s i d e n t ' s  a f f i d a v i t  which e x p l a i n s  
how AMC c a l c u l a t e d  these amounts .  

W i t h o u t  q u e s t i o n i n g  t h e  t r u t h  of e i t h e r  o f  t h e s e  
d o c u m e n t s ,  we d o  n o t  t h i n k  t h e y  meet t h e  very  h i g h  
s t a n d a r d  o f  p r o o f  r e q u i r e d  f o r  b i d  c o r r e c t i o n  i n  a case 
s u c h  as t h i s .  Where,  as  h e r e ,  t h e  amount of t h e  a l l e g e d  
error is s u b s t a n t i a l ,  and  t h e  d i f f e r e n c e  be tween  t h e  cor- 
rected b i d  and  t h e  n e x t  l o w  b i d  is small ,  t o  accept  s u c h  
e v i d e n c e  to  e s t a b l i s h  t h e  i n t e n d e d  b i d  would a d v e r s e l y  
a f f e c t  t h e  i n t e g r i t y  o f  t h e  c o m p e t i t i v e  b i d d i n g  s y s t e m .  - S e e  Fortec C o n s t r u c t o r s ,  B-203190.2, Sep tember  29 ,  1 9 8 1 ,  
81-2 CPD 264. F u r t h e r ,  w e  a g r e e  w i t h  t h e  a g e n c y ' s  con- 
c l u s i o n  t h a t  p e r m i t t i n g  c o r r e c t i o n  o f  A M C ' s  b i d  a f t e r  AMC 
changed  i t s  e x p l a n a t i o n  o f  t h e  n a t u r e  o f  t h e  e r r o r ,  would 
unde rmine  p u b l i c  c o n f i d e n c e  i n  t h e  c o m p e t i t i v e  s y s t e m ,  
r e g a r d l e s s  o f  t h e  r e a s o n  f o r  A M C ' s  changed  p o s i t i o n .  
T h e r e f o r e ,  w e  c o n c l u d e  t h a t  t h e  Army a c t e d  r e a s o n a b l y  when 
i t  d e n i e d  c o r r e c t i o n  of A M C ' s  b i d .  

- 
The p r o t e s t  is d e n i e d .  

I 
Comptroller GeAeral 
o f  t h e  u n i t e d  S t a t e s  
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