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GAO will review protest by a potential sub- 
contractor that subcontractor prequalifica- 
tion procedures are not being reasonably 
interpreted or fairly applied by the Gov- 
ernment, but GAO will not question the 
technical judgments involved in administer- 
ing those procedures. 

Where prequalification procedures require 
that calcium silicate insulation be tested 
by submersion in boiling water and it is 
not clear whether total or partial submer- 
sion was intended, agency determination 
that only partial submersion is required 
because that is all that is necessary to 
meet its needs 

Failure of the Government to require some 
firms to test certain featurPs of their 
underground heat distribution (UHD) systems 
during prequalification was not unfair to 
the protester where the prequalification 
procedure states o n l y  that those features 
should be tested "wherever feasible," and 
the protester has not shown that a differ- 
ent standard was applied to similarly situ- 
ated firms in determining whether testing 
of those features was feasible. 

Where preqmlification procedures require 
firms to list "limitations" in their system 
brochures, but offer no guidance as to what 
is to be considered a limitation, GAO will 
n o t  recommend revocation of a firm's letter 
of acceptability based on its failure to 
list as a limitation the lowest temperature 
at which its system will dry out if it 
becomes wet. 
prequalification procedures be clarified as 
to what limitations must be listed in bro- 
chures . 

will not be challenged by 
GAO 

GAO does suggest that the 
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5. GAO will not review an allegation that an 
agency is concealing information from the 
protester. The protester's sole recourse 
is to pursue the disclosure remedies pro- 
vided for under the Freedom of Information 
Act. 

PhilCon Corp. protests the award of any contracts 
under invitation for bids (IFB) Nos. N62470-80-B-0102 and 
N62477-81-B-0163, issued by the Department of the Navy, and 
IFB NO. DA A01-82-B-0038, issued by the U. S. Army Corps of 
Engineers.$ The IFBs, respectively, call for construction 
work at the Marine Corps Base, Camp Lejeune, North Caro- 
lina; the National Naval Medical Center, Bethesda, 
Maryland; and the Cape Canaveral Air Force Station in Flor- 
ida. The work to be performed includes the installation of . 

underground heat distribution (UHD) systems. PhilCon, a 
supplier of UHD systems and a potential subcontractor on 
these projects, contends certain other suppliers have not 
been fully required to comply with the prequalification 
procedures applicable to UHD systems supplied on military 
projects. We deny the protests in part and dismiss them in 
part. 

Background 

The acceptability of UHD systems is determined accord- 
ing to the design and performance specifications contained 
in the Federal Agency Prequalification Procedure. The 
Prequalification Procedure is administered by the Federal 
Agency UHD Systems Committee, which is comprised of repre- 
sentatives of the Army, Navy, Air Force and Veterans 
Administration. The Committee issues a letter of accepta- 
bility to a supplier whose system satisfies the prequali- 
fication criteria entitling that supplier to furnish its 
system on projects undertaken by the participating 
agencies. Once a system h a s  been prequalified, the 
system's specifications are incorporated in the supplier's 
approved brochure. This brochure, in effect, becomes the 
UHD system design specification for any project on which 
the supplier is selected as the UHD subcontractor. 

I 

-have been advised by the Navy that award has been 
made notwithstanding the protest under IFB-0102. 
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Allegations 

philCon contends that the Committee has approved the 
systems of some suppliers without requiring those suppliers 

- to adhere to certain provisions of the Prequalification 
Procedure. PhilCon alleges three specific deficiencies, 
all based on its interpretation of what is required by the 
Prequalification Procedure: (1) the calcium silicate 
insulation used in certain systems was subjected to less 
severe testing than prescribed by the Prequalification 
Procedure; (2) some suppliers were not required to test an 
expansion loop or a 90-degree elbow when prequalifying 
t h e i r  systems, contrary to the terms of the Prequalifica- 
tion Procedure; and ( 3 )  other suppliers have not listed all 
of their systems' limitations in their brochures as 
directed by the Prequalification Procedure. PhilCon main- 
tains that it is unfair to relax prequalification require- 
ments for suppliers and asks that the firms in question 
have their letters rescinded until they have complied with 
every requirement. 

Jurisdiction & Standard of Review 

While we generally will not consider protests based on 
subcontract awards under Federal procurements, we have 
found review of such protests appropriate under limited 
circumstances. - See optimum Systems, Inc., 54 comp. Gen. 
767 (19751, 75-1 CPD 166. Here, the specification require- 
ments contained in the Prequalification Procedure operate 
to limit the number of suppliers eligible to furnish their 
systems on military and Veterans Administration projects; 
the Committee will not issue a letter of acceptability if a 
supplier is unable to satisfy the Prequalification Proced- 
ure standards. Considerations of fairness require that the 
Committee hold all suppliers to the same standards in the 
prequalification process, and we think it is appropriate 

' for our Office to review protests such as PhilCon's which 
allege that the Committee has not done so. - See U . S .  Dura- 
con Corporation, B-196760, February 22, 1980, 80-1 CPD 154; 
U. S. Duracon Corporation, 8-194225, 5-194673, Flay 15, 
1979, 79-1 CPD 356; 5-174521, March 24, 1972. 

I 

In reviewing PhilCon's three specific allegations, we 
will not question the technical judgments involved in 
interpreting and applying the Prequalification Procedure. 
Such technical considerations are the province of the Corn- 
mittee and its member agencies. - See u. s. Duracon Corpora- - tion, B-196760, supra. Rather, we will confine our review 
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I 

! 

to c o n s i d e r i n g  w h e t h e r  t h e  Committee h a s  reasonably i n t e r -  
p r e t e d  t h e  s t a n d a r d s  i n  i s s u e  and  f a i r l y  appl ied t h o s e  
s t a n d a r d s  to  a l l  s u p p l i e r s .  W e  c o n c l u d e  t h a t  t h e  Commi t -  
tee 's  i n t e r p r e t a t i o n  of t h e  s t a n d a r d s  is r e a s o n a b l e  and  
f i n d  n o  e v i d e n c e  t h a t  t h e  s t a n d a r d s  h a v e  n o t  b e e n  applied 
f a i r l y .  

D i s c u s s i o n  

A. T e s t i n L o f  Ca lc ium S i l i c a t e  I n s u l a t i o n  

t i o n  u s e d  i n  UHD systems b e  " r e s i s t a n t  to d e t e r i o r a t i o n  a s  
a r e s u l t  of b e i n g  submerged i n  b o i l i n g  water." P r e q u a l i f i -  
c a t i o n  P r o c e d u r e  a t  p. 1 4 .  T h i s  r e s i s t a n c e  m u s t  be 
d e m o n s t r a t e d  d u r i n g  p r e q u a l i f i c a t i o n  b y  submerg ing  t h e  
i n s u l a t i o n  i n  b o i l i n g  water ( separa te ly  or i n s i d e  a p i p i n g  
a s s e m b l y )  f o r  96 h o u r s .  The i n s u l a t i o n  w i l l  b e  c o n s i d e r e d  
acceptable i f ,  a f t e r  d r y i n g  o u t ,  it h a s  s u f f e r e d  no  s i g n i f -  
i c a n t  p h y s i c a l  damage, and  its h e a t  loss f a c t o r  i n c r e a s e s  
no  more t h a n  10  p e r c e n t .  The N a t i o n a l  Bureau  of S t a n d a r d s  
( N B S )  h a s  c o n d u c t e d  b o i l i n g  tes ts  fo r  s e v e r a l  t$pes o f  cal-  
c ium s i l i c a t e  i n s u l a t i o n ,  i n c l u d i n g  t h e  t w o  b r a n d s  a b o u t  
wh ich  P h i l C o n  c o m p l a i n s  h e r e .  The r e s u l t s  of t h e s e  tests 
are reported i n  NBSIR 81-2324, " B o i l i n g  T e s t s  of Non- 
Asbes tos -Based  Thermal  I n s u l a t i o n  Used i n  Ai r -Condu i t  
Underground Heat D i s t r i b u t i o n  Sys t ems . "  T h i s  report i n d i -  
cates t h a t  a l l  t h r e e  b r a n d s  passed b o i l i n g  tes ts  w h i l e  
i n s i d e  p i p i n g  a s s e m b l i e s .  P h i l C o n  m a i n t a i n s  t h a t  t h e  t e s t  
p r o c e d u r e  was d e f e c t i v e ,  and  t h e  r e s u l t s  t h u s  i n v a l i d ,  
b e c a u s e  t h e  p i p i n g  was o n l y  h a l f - f i l l e d  w i t h  b o i l i n g  water 
d u r i n g  t h e  t es t ;  P h i l C o n  i n t e r p r e t s  t h e  P r e q u a l i f i c a t i o n  
P r o c e d u r e  a s  r e q u i r i n g  t o t a l  s u b m e r s i o n  of t h e  i n s u l a t i o n  
by completely f i l l i n g  t h e  pipe w i t h  b o i l i n g  water. The 
Committee and  t h e  Navy b e l i e v e  o n l y  p a r t i a l  s u b m e r s i o n  is 
r e q u i r e d  . 

- -  I-- 

The P r e q u a l i f i c a t i o n  P r o c e d u r e  r e q u i r e s  t h a t  i n s u l a -  

The a g e n c i e s '  i n t e r p r e t a t i o n  seems r e a s o n a b l e .  The 
P r e q u a l i f i c a t i o n  P r o c e d u r e  is u n c l e a r  o n  t h e  p o i n t ,  and  t h e  
Committee h a s  d e t e r m i n e d  t h a t  t h e  G o v e r n m e n t ' s  n e e d s  d o  n o t  
r e q u i r e  i n s u l a t i o n  which  c a n  p a s s  t h e  more s e v e r e  t o t a l  
s u b m e r s i o n  b o i l i n g  t e s t .  W e  w i l l  n o t  i n t e r f e r e  w i t h  t h i s  
d e t e r m i n a t i o n .  
B-207177, J a n u a r y  1 7 ,  1983 ,  83-1 CPD 41. F u r t h e r ,  there  
is no  e v i d e n c e  t h a t  t h e  a g e n c i e s '  i n t e r p r e t a t i o n  e s t a b -  
l i s h e d  a more l e n i e n t  s t a n d a r d  f o r  t e s t i n g  c a l c i u m  s i l i c a t e  

See C i n c i n n a t i  B e l l  T e l e p h o n e  Company, - ------__--~-- 
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i n s u l a t i o n  t h a n  t h a t  a p p l i e d  to  t h e  foam g l a s s  i n s u l a t i o n  
used i n  P h i l C o n ' s  system. 
Ph i lCon ' s  i n s u l a t i o n  r e c e n t l y  h a s  passed  a more severe 
tes t ,  t h e  r e c o r d  i n d i c a t e s  t h a t  Ph i lCon ' s  i n s u l a t i o n  
o r i g i n a l l y  was found a c c e p t a b l e  based on a tes t  s imi la r  to 
t h a t  i n  issue h e r e .  

Al though it a p p e a r s  t h a t  

E. F a i l u r e  t o  T e s t  Expansion Loop or 90-Degree E l b o w  

P r e q u a l i f i c a t i o n  P rocedure ,  r e a d s  as f o l l o w s :  
The r e l e v a n t  p a r a g r a p h ,  a t  page 13  of t h e  

"Demonstrat ion tests f o r  a l l  t y p e s  of con- 
d u i t  and i n s u l a t i n g  e n v e l o p e  shou ld  simu- 
l a t e  actual  o p e r a t i n g  c o n d i t i o n s  and ,  
wherever  f e a s i b l e ,  s h o u l d  be performed 
u s i n g  a f u l l - s c a l e  working assembly  and 
i n c l u d e s  t w o  f i e l d  j o i n t s ,  one a n c h o r ,  t w o  
manhole t e r m i n a l s ,  and one  expans ion  l o o p  
(or, i f  e x p a n s i o n  l o o p s  are n o t  a v a i l a b l e  
w i t h  t h e  sys t em,  one 90° e lbow) ."  (Emphasis 
added . ) 

- 

Based on t h e  l anguage  of t h i s  p r o v i s i o n ,  t h e  t e s t i g g  of an 
expans ion  l o o p  or a 90-degree elbow is n o t  mandatory for 
e v e r y  supp l i e r - - such  tes ts  mere ly  shou ld  be performed 
"wherever f e a s i b l e . "  Because t h e  Committee r e t a i n s  d i s c r e -  
t i o n  t o  d e t e r m i n e  when t e s t i n g  of these f e a t u r e s  is f e a s i -  
b l e ,  t h e  mere f a c t  t h a t  some s u p p l i e r s  have n o t  been t e s t e d  
d o e s  n o t  e v i d e n c e  a f a i l u r e  by t h e  Committee to  t rea t  a l l  
s u p p l i e r s  e q u a l l y  or f a i r l y .  
u n f a i r n e s s ,  Phi lCon would have t o  show t h a t  t h e  Committee 
h a s  been i n c o n s i s t e n t  i n  i ts  d e t e r m i n a t i o n s  o f  f e a s i b i l i t y ;  
t h a t  is ,  t h a t  d i f f e r e n t  d e t e r m i n a t i o n s  were made f o r  s i m i -  
l a r l y  s i t u a t e d  s u p p l i e r s .  Phi lCon h a s  n o t  even  a t t e m p t e d  
t o  make such  a showing, and t h u s  h a s  n o t  m e t  i t s  burden of 
a f f i r m a t i v e l y  p rov ing  t h i s  a l l e g a t i o n .  - See  Armid i r ,  L td . ,  - 

I n  o r d e r  t o  e s t a b l i s h  such  

B-205890, J u l y  27, 1982, 82-2 CPD 8 3 .  

C. F a i l u r e  t o  L i s t  L i m i t a t i o n s  

Phi lCon m a i n t a i n s  t h a t  c e r t a i n  s u p p l i e r s  have been 
approved by t h e  Committee d e s p i t e  t h e i r  f a i l u r e  to i n c l u d e  
t h e i r  s y s t e m s '  low t e m p e r a t u r e  l i m i t a t i o n s  i n  t h e i r  bro-  
c h u r e s .  T o  e x p l a i n  b r i e f l y ,  t h e  P r e q u a l i f i c a t i o n  Procedure  
r e q u i r e s  s u p p l i e r s  t o  d e m o n s t r a t e  t h a t  t h e i r  sys t ems  can be 
d r i e d  o u t  i n  t h e  e v e n t  t h a t ,  due t o  s t r u c t u r a l  damage or 
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some o t h e r  c a u s e ,  water e n t e r s  t h e  c o n d u i t .  The tes t  set  
f o r t h  i n  t h e  P r e q u a l i f i c a t i o n  P r o c e d u r e  to  measure satis- 
factory d r y i n g  c a p a b i l i t y  p r o v i d e s  t h a t  a s y s t e m  m u s t  be 
d r i ed  o u t  w i t h i n  120  h o u r s  u s i n g  as  t h e  d r y i n g  i m p e t u s  " t h e  
h e a t  o f  t h e  carr ier  pipe w i t h  t h e  t e m p e r a t u r e  a t  t h e  l o w  
e n d  of t h e  t e m p e r a t u r e  r a n g e  f o r  which t h e  system is 
i n t e n d e d  to  b e  u s e d  * * *.I P r e q u a l i f i c a t i o n  P r o c e d u r e  a t  
p. 14.  P h i l C o n  a r g u e s  t h a t  t h e  lowest t e m p e r a t u r e  a t  which  
a system w i l l  pass t h i s  t e s t  m u s t  be  l i s t e d  i n  t h e  sup- 
p l i e r ' s  b r o c h u r e  as  a system l i m i t a t i o n .  T h i s  would allow 
a g e n c i e s  to  a u t o m a t i c a l l y  re jec t  systems which  c o u l d  n o t  b e  
a d e q u a t e l y  d r i e d  u s i n g  t h e  coolest  a i r  t o  be carried b y  t h e  
system o n  a g i v e n  project.* 

The P r e q u a l i f i c a t i o n  P r o c e d u r e ,  a t  page 4 ,  r e q u i r e s  
t h a t  t h e  i n t r o d u c t i o n  i n  e a c h  s u p p l i e r ' s  b r o c h u r e  i n c l u d e ,  
a l o n g  w i t h  o t h e r  i n f o r m a t i o n ,  "a l i s t i n g  of l i m i t a t i o n s  o n  
system a p p l i c a t i o n s .  " The P r e q u a l i f  i c a t i o n  P r o c e d u r e  
nowhere expres s ly  d e f i n e s ,  however ,  wha t  is to  be deemed a 
l i m i t a t i o n  f o r  t h e  p u r p o s e s  of t h i s  r e q u i r e m e n t .  Whi le  
P h i l C o n ' s  i n t e r p r e t a t i o n - - t h a t  t h i s  is  t h e  type o f  l imita-  
t i o n  i n t e n d e d  b y  t h e  Commit tee--has  a p p a r e n t  merit, g i v e n  
t h e  l a c k  of a d e q u a t e  g u i d a n c e  i n  t h e  P r e q u a l i f i c a t i o n  Pro-  
c e d u r e ,  w e  c a n n o t  c o n c l u d e  t h a t  s u p p l i e r s  which  have  n o t  
l i s t e d  t h e i r  systems'  l o w  d r y  o u t  t e m p e r a t u r e  s h o u l d  have  
t h e i r  l e t t e r s  o f  a c c e p t a b i l i t y  r evoked .  F u r t h e r ,  i t  d o e s  
n o t  appear t h a t  t h e  Committee's p o s i t i o n  h a s  b e e n  u n f a i r  to  
Ph i lCon .  T h a t  is ,  t h e  Committee h a s  n o t  r e q u i r e d  Ph i lCon  
or a n y  o t h e r  f i r m  t o  l i s t  l o w  d r y  o u t  t e m p e r a t u r e  as a 
system l i m i t a t i o n ,  so a l l  f i r m s  have  b e e n  t r e a t e d  e q u a l l y  
i n  t h i s  r e g a r d .  A l t h o u g h  P h i l C o n  h a s  l i s t e d  i t s  l o w  d r y  
o u t  t e m p e r a t u r e  i n  i t s  b r o c h u r e ,  i t s  d e c i s i o n  t o  d o  so w a s  
n o t  t h e  r e s u l t  of a n y  a c t i o n  by  t h e  Committee, b u t  w a s  
b a s e d  e n t i r e l y  o n  i ts  own i n t e r p r e t a t o n  of t h e  P r e q u a l i f i -  
c a t i o n  P r o c e d u r e .  

While w e  d e n y  t h e  r e l i e f  r e q u e s t e d  by P h i l C o n ,  w e  d o  
t h i n k  t h a t  t h e  Committee s h o u l d  c l a r i f y  t h e  P r e q u a l i f i -  
c a t i o n  P r o c e d u r e  t o  i n d i c a t e  w h a t  s y s t e m  l i m i t a t i o n s  m u s t  
be set  f o r t h  i n  s u p p l i e r s '  b r o c h u r e s .  W e  are so s u g g e s t i n g  
to t h e  C o m m i t t e e .  
---- 

*For e x a m p l e ,  a system which  w i l l  n o t  d r y  o u t  when t h e  a i r  
i n  t h e  s y s t e m  is 250 d e g r e e s  would n o t  be a c c e p t a b l e  f o r  
projects where  t h e  a i r  to  b e  c a r r i e d  b y  t h e  s y s t e m  w i l l  b e  
250 d e g r e e s  or lower. 
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D. Requests for Information 

has  concealed information concerning possible other pre- 
qualification deficiencies. 
test. 

PhilCon finally contends that the Committee improperly t 
We dismiss this basis of pro- 

If PhilCon desires information concerning the prequal- 
ification of other suppliers, it may request it under the 
Freedom of Information Act (FOIA). Our Office has no 
authority under FOIA to determine what information Govern- 
ment agencies must disclose. Westec Services, Inc,, 
B-204871, March 19, 1982, 82-1 CPD 257. If the Committee 
is not disclosing all of the information to which PhilCon 
believes it is entitled, its sole recourse is to pursue the 
remedies provided for  under FOIA. Bell & Howell Corpora- - tion, B-196165, July 20, 1981, 81-2 CPD 49. 

--” 

The protests are denied in part and dismissed in part. 

tl./ Comptroll r General 
1 of the United States 
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