
I . . _- 

THE COMPTROLLER QKNCCRAL 
DECISION O F  T H E  U N I T E D  STATEB 
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* . .  . .  
FILE: , B-208153 DATE: March 29, 1983 

MATTER OF: Squibb Vitatek, Inc. 

OIGEST: 

1. 

2. 

3. 

4.  

When detailed list of design and 
performance specifications is incorpo- 
rated into brand name solicitation, 
protest based on failure to list 
salient characteristics is academic. 

When protest alleging undue restric- 
tiveness of specifications incorporated 
into solicitation after issuance is not 
filed until after due date for best and 
final offers, protest is untimely and 
GAO will not consider it. 

When technical defects are not suscep- 
tible to correction through discus- 
sions, GAO will deny protest based on 
agency's alleged failure to conduct 
meaningful discussions. . 
When determination that award notwith- 
standing protest is most advantageous 
to Government is made in accord with 
applicable regulations, GAO will deny 
protest on this basis. In any event, 
award notwithstanding a protest is a 
procedural deficiency that does not 
affect the validity of an award. 

Squibb Vitatek, Inc., protests the award of a con- 
tract €or 128 portable patient monitors to Physio 
Control Corporation under a solicitation issued by the - 
Naval Regional Contracting Center, Philadelphia, 
Pennsylvania. 

The protester initially argued that the solicita- 
tion was defective because it listed only two brands 
of allegedly unequal equipment, did not provide for 
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'equal' o f f e r s ,  and c o n t a i n e d  no l ist  of s a l i e n t  cha rac -  
teristics. I t  now a r g u e s  t h a t  t h e  s p e c i f i c a t i o n s  sub- 
s e q u e n t l y  i n c o r p o r a t e d  i n t o  t h e  s o l i c i t a t i o n  are unduly  
r e s t r i c t i v e .  W e  f i n d  t h e  p r o t e s t  c o n c e r n i n g  sa l ien t  c h a r a c -  
ter is t ics  academic  and t h a t  c o n c e r n i n g  r e s t r i c t i v e n e s s  
un t i m e  1 y . 
1982,  s p e c i f i e d  e i t h e r  Squ ibb  V i t a t e k ' s  model 4 1 4 ,  w i t h  
var ious o p t i o n s  and accessories, or P h y s i o  C o n t r o l ' s  model 
VSM-1 ( V i t a l  S i g n s  Moni tor -1) .  Al though "equal" p r o d u c t s  
were n o t  s p e c i f i c a l l y  r e q u e s t e d ,  t h e  s o l i c i t a t i o n  p rov ided  
f o r  c o n s i d e r a t i o n  o f  o t h e r  m o n i t o r s ,  s u b j e c t  to  preaward 
t e s t i n g  and a p p r o v a l  by  t h e  Bureau of Medic ine  and Surge ry .  

R e q u e s t  f o r  proposals N00140-82-R-9716, i s s u e d  May 24, 

Squ ibb  V i t a t e k  protested to  o u r  O f f i c e  on  J u l y  1, 1982,  
o n e  day  b e f o r e  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  o f  i n i t i a l  
p r o p o s a l s ,  a r g u i n g  t h a t  a n  i n t e n d e d  award s h o r t l y  a f t e r  t h i s  
d a t e  would p r e v e n t  s u c h  t e s t i n g  and a p p r o v a l .  I n  a d d i t i o n ,  
t h e  f i r m  a r g u e d  t h a t  b e c a u s e  no  e v a l u a t i o n  c r i t e r i a  were 
l i s ted ,  t h e r e  w a s  no common b a s i s  f o r  comparing t h e  b rand  
name equ ipmen t  w i t h  o t h e r  m o n i t o r s ,  and t h a t  because  t h e  
P h y s i o  C o n t r o l  model l i s t e d  was c h e a p e r  t h a n  i ts  own, t h e  
Navy was i n  e f f e c t  making an  improper sole source p rocure -  
ment. 

On August  6, 1982,  t h e  Navy responded t o  Squ ibb  
V i t a t e k ' s  protest  by i s s u i n g  a f i v e  page ,  d e t a i l e d  l i s t  o f  
d e s i g n  and pe r fo rmance  s p e c i f i c a t i o n s  f o r  t h e  m o n i t o r s ;  i t  
also e s t a b l i s h e d  August 30, 1982,  as  t h e  due  d a t e  f o r  b e s t  
and f i n a l .  o f f e r s .  

Squibb  V i t a t e k  s u b m i t t e d  t h r e e  a l t e r n a t e  b e s t  and 
f i n a l s :  i t s  model 414; a scaled-down,  l o w e r - p r i c e d  model 
414 ;  and a model 415, a new u n i t  n o t  p r e v i o u s l y  marke ted  
t h a t  Squ ibb  V i t a t e k  s t a t ed  c o n t a i n e d  t h e  e s s e n t i a l  f e a t u r e s  
o f  P h y s i o  C o n t r o l ' s  VSM-1. On September  29, 1982,  t h e  Navy 
awarded a $788,245 c o n t r a c t  t o  P h y s i o  C o n t r o l ,  r e j e c t i n g  
Squibb  V i t a t e k ' s  model 414 b e c a u s e  o f  i t s  h i g h e r  p r i c e ,  
$825,754,  and f i n d i n g  t h e  o t h e r  a l t e r n a t i v e s  t e c h n i c a l l y  
u n a c c e p t a b l e  . 

I n  comments d a t e d  September  9 ,  1982,  and i n  a supple- 
m e n t a l  p r o t e s t  f i l e d  Oc tobe r  1 4 ,  1982,  Squ ibb  V i t a t e k  a r g u e s  
t h a t  t h e  s p e c i f i c a t i o n s  i n c o r p o r a t e d  i n t o  t h e  s o l i c i t a t i o n  
were unduly  r e s t r i c t i v e .  The f i r m  p o i n t s  o u t  t h a t  i ts model 
4 1 4 ,  l i s t e d  i n  the s o l i c i t a t i o n  and d e s c r i b e d  by t h e  con- 
t r a c t i n g  o f f i c e r  a s  " r e s p o n s i v e "  and " a c c e p t a b l e , "  a c t u a l l y  
d i d  n o t  meet t h e s e  s p e c i f i c a t i o n s .  Squ ibb  V i t a t e k  m a i n t a i n s  
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that t h e  specifications t h e r e f o r e  c a n n o t  be r e g a r d e d  as 
r e p r e s e n t i n g  t h e  Navy's m i n i m u m  needs ,  b u t  r a t h e r  t h a t  t hey  
mere ly  parrot t h e  c h a r a c t e r i s t i c s  of Phys io  C o n t r o l ' s  
mon i to r  and p e r m i t t e d  t h e  Navy to  d e c i d e ,  a f t e r  b e s t  and 
f i n a l s ,  which were i m p o r t a n t  and which c o u l d  be waived. 

The Navy c o n t e n d s  t h a t  t h i s  b a s i s  o f  protest  is 
unt imely .  W e  a g r e e .  Our Bid P r o t e s t  P r o c e d u r e s ,  4 C . F . R .  
S 2 2 , 2 ( b ) ( l )  ( 1 9 8 2 ) ,  s ta te  t h a t  a l l e g e d  i m p r o p r i e t i e s  t h a t  
do n o t  e x i s t  i n  a n  i n i t i a l  s o l i c i t a t i o n ,  b u t  are subse-  
q u e n t l y  i n c o r p o r a t e d  i n t o  i t ,  m u s t  be p r o t e s t e d  n o t  l a t e r  
t h a n  t h e  n e x t  c l o s i n g  d a t e  f o r  receipt o f  p r o p o s a l s .  

The s p e c i f i c a t i o n s  a t  i s s u e  were i n c o r p o r a t e d  i n t o  t h e  
s o l i c i t a t i o n  on August 6, 1982. S i n c e  Squibb  V i t a t e k  d i d  
n o t  c h a l l e n g e  them or p o i n t  o u t  t h a t  its own, brand name 
model d i d  n o t  meet them u n t i l  a f t e r  t h e  August 30, 1982, due 
d a t e  f o r  b e s t  and f i n a l  o f f e r s ,  t h e  a l l e g a t i o n  o f  restric- 
t i v e n e s s  is c l e a r l y  unt imely .  I n c o r p o r a t i o n  o f  t h e  s p e c i f i -  
c a t i o n s  i n t o  t h e  s o l i c i t a t i o n ,  however, r e s o l v e d  t h e  f i r m ' s  
o r i g i n a l  p r o t e s t  conce rn ing  l a c k  o f  s a l i e n t  character is t ics ,  
and w e  w i l l  n o t  c o n s i d e r  e i t h e r  o f  t h e s e  b a s e s  o f  protest 
f u r t h e r .  

As for t h e  remainder  of t h e  protest ,  it is clear  from 
t h e  r e c o r d  t h a t  b o t h  Phys io  C o n t r o l ' s  and Squibb v i t a t e k ' s  
monitors have been t e s t e d  and approved for u s e  aboard  s h i p  
and by t h e  F l e e t  Marine Force, making them e q u a l l y  accep t -  
able f o r  p u r p o s e s  o f  t h i s  procurement .  Although t h e  Navy 
d i d  n o t  s p e c i f i c a l l y  so l i c i t  o t h e r  t h a n  t h e  br.and name 
p r o d u c t s ,  i t  d i d  e v a l u a t e  ( a l t h o u g h  n o t  f i e l d  t e s t )  Squibb 
V i t a t e k ' s  p u r p o r t e d l y  equal model 415 .  The Navy found,  
however, t h a t  t h i s  m o n i t o r  d i d  n o t  meet s p e c i f i c a t i o n s ;  f o r  
example,  it r e q u i r e d  30 h o u r s  f o r  b a t t e r y  r e c h a r g i n g ,  r a t h e r  
t h a n  t h e  1 2  h o u r s  s p e c i f i e d .  I n  a d d i t i o n ,  t h e  model 415 d i d  
n o t  meet t h e  Navy's r e q u i r e m e n t  for a minimum o p e r a t i n g  t i m e  
of 2 hours .  Although Squibb V i t a t e k  c o n t e n d s  t h a t  t h i s  is 
unnecessa ry  because  t h e  model 415 can  be o p e r a t e d  from an  
o r d i n a r y  v e h i c l e  b a t t e r y ,  t h e  Navy found it u n s u i t a b l e  f o r  
a i r  e v a c u a t i o n  o f  s e r i o u s l y  ill or wounded p e r s o n n e l .  I n  
view o f  t h i s  f i n d i n g ,  w e  do  n o t  b e l i e v e  t h a t  t h e  a l l e g e d  
l a c k  o f  s u f f i c i e n t  time f o r  t e s t i n g  and a p p r o v a l  o f  "equal"  
p r o d u c t s  p r e j u d i c e d  Squibb V i t a t e k .  

With r e g a r d  t o  t h e  a l l e g e d  l a c k  o f  e v a l u a t i o n  c r i t e r i a ,  
we b e l i e v e  i t  was c lear  from t h e  s o l i c i t a t i o n  t h a t  cost 
would be t h e  d e t e r m i n i n g  f a c t o r ,  w i t h  award to  be made t o  
t h e  lowest o f f e r o r  of  e i t h e r  of t h e  t w o  brand  name monitors 
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or to any other low offeror whose equipment met specifica- 
' 

tions and was'approved by the Bureau of Medicine and 
Surgery. Moreover, in the solicitation the Navy specif- 
ically reserved the right to make a single award to the low 
offeror. 

We find no merit to the allegation that this was a 
disguised sole source procurement; competition was not 
restricted to one offeror, as shown by the alternatives 
offered by Squibb Vitatek and evaluated by the Navy. 

The remaining bases of protest, raised in Squibb 
Vitatek's post-award submission, also are without legal 
merit. For example, the firm argues that the Navy did not 
conduct meaningful discussions. We fail to see, however, 
how discussions would have corrected the deficiencies in 
Squibb Vitatek's competitively priced alternate models. 
Rather, excessive recharging time in the model 415 and 
failure to provide simultaneous digital readouts of 
heartbeat, pulse, and blood pressure, which the Navy found 
in the scaled-down model 414, appear to be deficiencies that 
would not have been susceptible to correction through 
discussion. 

Finally, Squibb Vitatek contends that award improperly 
was made while its protest was pending. The record 
indicates that on September 15, 1982, the Navy determined 
that award to Physio Control would be most advantageous to 
the Government and would eliminate further delay in delivery 
of essential medical equipment to operating for,ces. The 
record indicates that the determination was made in accord 
with Defense Acquisition Regulation S S  1-407.8 and 3-509 
(DAC 76-25, October 31, 19801, and was approved at a level 
higher than the contracting officer. In any event, an award 
notwithstanding a protest is a procedural deficiency, and 
does not affect the validity of the award. Mosler Systems 
Division, American Standard Company, B-204316, March 2 3 ,  
1982, 82-1 CPD 273. 

The protest is dismissed in part and denied in part. 

Acting Comptrollerkederal 
of the United States 
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