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I n c o r p o r a t e d  

1. An a g e n c y  h a s  t h e  d i s c r e t i o n  o f  d e t e r m i n i n g  i'ts 
minimum n e e d s  and  t h e  methods  o f  accommodating 
them. T h e r e  is  no  o b l i g a t i o n  f o r  a n  a g e n c y  t o  
c o n t i n u e  t h e  same method o f  program o p e r a t i o n  
e s t a b l i s h e d  p u r s u a n t  t o  a pr ior  c o n t r a c t .  

2. Low b i d  f o r  t h e  o p e r a t i o n  o f  a car r ie r  s e c u r i t y  
( i n s u r a n c e )  and process a g e n t  compl i ance  
program w a s  p r o p e r l y  r e j e c t e d  f o r  f a i l u r e  t o  
i n c l u d e  a b i d  p r i c e  f o r  a c o n t r a c t  l i n e  i t e m  
c o n c e r n i n g  t h e  f u r n i s h i n g  o f  a ca r r i e r ' s  
i n s u r a n c e  h i s t o r y  i n  c o n j u n c t i o n  w i t h  t h e  
i s s u a n c e  o f  a r e v o c a t i o n  o r d e r ,  e v e n  though  
b i d d e r  c o n t e n d s  t h a t  t h e  p r ice  of t h e  item was 
i n c l u d e d  i n  t h e  t o t a l  b i d  p r i c e .  S i n c e  t h e  
work c o v e r e d  by t h a t  i t e m  was r e g a r d e d  as 
mater ia l ,  t h e  o m i s s i o n  o f  a b i d  pr ice  c a n n o t  b e  
waived  as  a minor  i n f o r m a l i t y .  Where t h e r e  is 
a q u e s t i o n  a s  t o  w h e t h e r  a b i d d e r  c o u l d  b e  
r e q u i r e d  t o  p e r f o r m  a l l  work c a l l e d  f o r  i f  he  
c h o s e  n o t  t o ,  i n t e g r i t y  o f  b i d  s y s t e m  r e q u i r e s  
r e j e c t i o n  o f  b i d  . 

3 .  Where a n  a g e n c y  made a d e t e r m i n a t i o n  t h a t  an 
award m u s t  b e  made p r o m p t l y ,  n o t w i t h s t a n d i n g  a 
p ro te s t ,  and  t h e  d e t e r m i n a t i o n  w a s  app roved  a t  
a h i g h e r  l e v e l  t h a n  t h e  c o n t r a c t i n g  o f f i c e r ,  i n  
a c c o r d a n c e  w i t h  a p p l i c a b l e  r e g u l a t i o n s ,  t h e  
d e t e r m i n a t i o n  is n o t  s u b j e c t  t o  q u e s t i o n  by  
GAO . 

4 .  L a t e r - r a i s e d  bases of p r o t e s t ,  n o t  i n c l u d e d  i n  
i n i t i a l  p ro t e s t ,  m u s t  i n d e p e n d e n t l y  s a t i s f y  
t i m e l i n e s s  c r i t e r i a  of B i d  Pro tes t  P r o c e d u r e s .  
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The I n t e r s t a t e  Commerce Commission ( I C C )  i s s u e d  a n  
i n v i t a t i o n  for  b i d s  ( I F B )  N o .  ICC-82-B-0003 t h a t  s o l i c i t e d  
for t h e  o p e r a t i o n  of a carr ier  s e c u r i t y  ( i n s u r a n c e )  and  
process a g e n t  c o m p l i a n c e  program. B i d  o p e n i n g  w a s  s c h e d u l e d  
for  3 p.m. o n  S e p t e m b e r  1 6 ,  1982 .  Award was made t o  
Equipment  I n t e r c h a n g e  A s s o c i a t i o n  ( E I A )  o n  O c t o b e r  4 ,  1982. 
C e n t r a l  Cer t i f ica te  R e g i s t r y ,  I n c .  ( C C R ) ,  DDD Company ( D D D )  
a n d  C o n t r a c t  B u s i n e s s  S e r v i c e s  I n c o r p o r a t e d  (CBSI)  h a v e  
f i l e d  protests .  

W e  h a v e  d e n i e d  C C R ' s  protest  and  DDD's protes t  and  
d i s m i s s e d  i n  pa r t  and  d e n i e d  i n  p a r t  C B S I ' s  protest. 

CCR Protest  
_II 

CCR, t h e  incumben t  c o n t r a c t o r ,  f i l e d  a protest  w i t h  o u r  
O f f i c e  o n  S e p t e m b e r  1 6 ,  1 9 8 2 ,  a t  2:22 p.m. B id  o p e n i n g  w a s  
s c h e d u l e d  for  3 p.m. t h e  same d a y  a n d ,  t h e r e f o r e ,  t h e  
protest  is t i m e l y .  CCR s u b m i t s  t h a t  t h e  I F B  c o n t a i n e d  
numerous  m i s r e p r e s e n t a t i o n s ,  m i s i n f o r m a t i o n  and  o t h e r  
improprieties.  A s  a matter of f a c t ,  CCR n o t i f i e d  t h e  I C C  o f  
t h a t  a t  a m e e t i n g  w i t h  I C C  o f f i c i a l s  on Augus t  24 and  a g a i n  
by l e t t e r  d a t e d  Augus t  2 7 ,  1982.  However,  CCR s t a t e s  t h a t  
t h e  I C C  i g n o r e d  t h e  a l l e g a t i o n s  and  c o n d u c t e d  a b i d d e r ' s  
c o n f e r e n c e  o n  S e p t e m b e r  1, 1982.  A l s o ,  t h e  i s s u a n c e  o f  a n  
amendment t o  t h e  I F B  on  Sep tember  3 ,  1982 ,  d i d  n o t  s a t i s f y  
CCR. S p e c i f i c a l l y ,  CCR c o n t e n d s  . t h a t  (1) e v e n  though  t h e  
I F B  s t a t e s  t h a t  t h e  awardee  w i l l  t a k e  p o s s e s s i o n  and  
m a i n t a i n  a p h y s i c a l  f i l e  f o r  e a c h  a c t i v e  motor car r ie r  
( 3 0 , 0 0 0  i n  n u m b e r ) ,  t h e r e  are no  s u c h  f i l e s ;  ( 2 )  s i n c e  no  
s u s p e n s e  f i l e  is  m a i n t a i n e d  d u e  t o  C C R ' s  c o m p u t e r i z a t i o n  of 
c o r r e s p o n d e n c e ,  t h e r e  is  n o  p e n d i n g  c o r r e s p o n d e n c e  t o  b e  
p h y s i c a l l y  t r a n s f e r r e d  to a n  awardee which  is  c o n t r a r y  t o  
w h a t  t h e  I F B  r e q u i r e s ;  and  ( 3 )  a l t h o u g h  t h e  IFB describes a 
c h a i n d e x  system f o r  m a i n t e n a n c e  o f  c u r r e n t  i n s u r a n c e  
i n f o r m a t i o n  and  s t a t e s  t h a t  t h e  I C C  w i l l  i n i t i a l l y  p r o v i d e  a 
c o d e  i n  t h e  c h a i n d e x  f i l e  i n d i c a t i n g  a c t u a l  i n s u r a n c e  
c o v e r a g e ,  CCR s u b m i t s  t h e  I C C  c a n n o t  d o  t h i s .  A c c o r d i n g l y ,  
it is  C C R ' s  p o s i t i o n  t h a t  n o  c o n t r a c t o r ,  i n c l u d i n g  CCR, 
would b e  a b l e  t o  p e r f o r m  u n d e r  a c o n t r a c t  awarded  p u r s u a n t  
t o  t h e  p r e s e n t  I F B .  

Me d e n y  t h e  protest .  
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The I C C  a d v i s e s  t h a t  i t  r e v i e w e d  C C R ' s  a l l e g a t i o n s  and 
i s s u e d  amendment N o .  1. T h i s  amendment p r o v i d e d  t h a t  t h e  
I C C ,  n o t  t h e  incumben t ,  would p r o v i d e  t h e  p h y s i c a l  r e c o r d s  
t o  be  m a i n t a i n e d  by t h e  c o n t r a c t o r .  I n  a d d i t i o n ,  t h e  I C C  

. s u b m i t s  t h a t  i t  c r e a t e d  t h e  f i l i n g  s y s t e m  d u r i n g  t h e  conver -  
s i o n  period. 
r e q u i r e d  u n d e r  i t s  c o n t r a c t  t o  m a i n t a i n  a s e p a r a t e  p h y s i c a l  
f i l e  f o r  e a c h  carr ier ,  i t  was r e q u i r e d  to  k e e p  a l l  documents  
r e l a t i n g  t o  i n s u r a n c e  f i l i n g s ,  c a n c e l l a t i o n s  and process 
a g e n t s .  
e a c h  c a r r i e r  are n e c e s s a r y  t o  i n s u r e  t h e  a c c u r a c y  o f  t h e  
system and permit t h e  a u d i t  o f  c o n t r a c t  pe r fo rmance .  I n  
r e g a r d  t o  t h e  s u s p e n s e  f i l e ,  t h e  I C C  p o i n t s  t o  t h e  I F B ,  
p a r a g r a p h  3 on page  39, which r e q u i r e s  t h e  f i l e  f o r  a l l  
p e n d i n g  matters r e q u i r i n g  f u r t h e r  a c t i o n .  The I C C  a d v i s e s  
t h a t  it a l s o  c r e a t e d  a s u s p e n s e  f i l e  d u r i n g  t h e  c o n v e r s i o n  
p e r i o d .  F i n a l l y ,  t h e  I C C  d i s a g r e e s  w i t h  C C R ' s  c o n t e n t i o n  
t h a t  it c a n n o t  p r o v i d e  a c h a i n d e x  sys t em.  
t h a t  t h i s  s y s t e m  c o n s i s t s  of t w o  i n s u r a n c e  codes--one 
i n d i c a t i n g  t h e  r e q u i r e d  c o v e r a g e  f o r  a ca r r i e r  and  t h e  o t h e r  
i n d i c a t i n g  ac tua l  c o v e r a g e .  T h e  a c t u a l  c o v e r a g e  for  t h o s e  
carr iers  whose  i n s u r a n c e  was processed d u r i n g  t h e  p r e v i o u s  
c o n t r a c t  c a n  b e  ob ta ined  f rom t h e  incumbent  c o n t r a c t o r ' s  
r e c o r d s .  
l i s t e d ,  t h e  I C C  a r g u e s  t h a t  i t  c a n  be  o b t a i n e d  by  r e s e a r c h -  
i n g  t h e  o lde r  f i l e s  d u r i n g  t h e  c o n v e r s i o n  p r o c e s s .  Dur ing  
t h i s  p e r i o d ,  30  d a y s ,  t h e  I C C  would be r u n n i n g  t h e  sys t em.  

I C C  a r g u e s  t h a t ,  e v e n  though CCR w a s  n o t  

I t  is t h e  I C C ' s  p o s i t i o n  t h a t  p h y s i c a l  f i l e s  f o r  

The I C C  e x p l a i n s  

F o r  t h o s e  car r ie rs  whose c o v e r a g e  is n o t  c u r r e n t l y  

Our r e v i e w  o f  t h e  r e c o r d  i n d i c a t e s  t h a t  t h e  I C C  made 
t h e  d e t e r m i n a t i o n  t o  change  how t h e  ca r r i e r  s e c u r i t y  and 
process a g e n t  c o m p l i a n c e  program was t o  o p e r a t e .  The 
s p e c i f i c a t i o n s  i n  t h e  I F B  r e f l e c t e d  t h i s  change .  
viewed t h i s  s o l i c i t a t i o n  a s  a c o n t i n u a t i o n  of t h e  services 
it was p e r f o r m i n g  is u n c l e a r .  N o n e t h e l e s s ,  t h e r e  was no  
o b l i g a t i o n  on  t h e  I C C  t o  c o n t i n u e  o p e r a t i n g  t h e  program a s  
i t  d i d  i n  t h e  p a s t .  
d e t e r m i n i n g  its minimum n e e d s  and how t o  accommodate them. 

Why CCR 

An agency  h a s  t h e  d i s c r e t i o n  o f  

-- S e e  A n g e l i n e  v. Culfo*nis, -- I n c . ,  B-205536, F e b r u a r y  9 ,  

1979, 79-2 C P D  126. T h e r e  is n o t h i n q  i n  t h e  record t h a t  
1982, 82-1 CPD 1 3 ! y C O ,  B-194763, B-195072, August  16, 

~ 

d e m o n s t r a t e s  t h a t  t h e  I C C  was u n r e a s o n a b l e  i n  c h a n g i n g  t h e  
method o f  accommodat ing i t s  minimum needs .  W e  t h e r e f o r e  
f i n d  no  l e g a l  merit t o  C C R ' s  p ro t e s t .  
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DDD P r o t e s t  - 
DDD objects t o  t h e  r e j e c t i o n  of its b i d  f o r  f a i l i n g  t o  

i n s e r t  a price i n  t h e  Workload S t a t e m e n t  and  U n i t  C o s t  S h e e t  

the f u r n i s h i n g  of a car r ie r ' s  i n s u r a n c e  h i s t o r y  i n  con junc -  
tion w i t h  t h e  i s s u a n c e  o f  a r e v o c a t i o n  order. I t  is  D D D ' s  
p o s i t i o n  t h a t  i t  is  clear f rom t h e  b id  t h a t  C L I N  N o .  13 ,  
l i k e  C L I N  N o .  1 2  ( i n v o l v i n g  t h e  h a n d l i n g  o f  t e l e p h o n e  and i n  
p e r s o n  i n q u i r i e s ) ,  d i d  n o t  have  a separa te  u n i t  cost .  
C o n s e q u e n t l y ,  t h e  f a c t  t h a t  D D D ' s  b i d  d i d  n o t  i n d i c a t e  t h i s  
s h o u l d  be t r e a t e d  as a minor  c le r ica l  m i s t a k e .  DDD, i n  
f u r t h e r  s u p p o r t  o f  i t s  p o s i t i o n ,  p o i n t s  o u t  t h a t  t h e  Work- 
load S t a t e m e n t  and  U n i t  Cost S h e e t  was r e v i s e d  by  amendment 
and d i d  n o t  p r o v i d e  a place for t h e  C L I N  N o .  1 3  u n i t  price. 
I n s t e a d ,  t h e  word " T o t a l "  and a b l a n k  l i n e  were p r i n t e d  i n  
w h a t  would have  b e e n  t h e  a rea  f o r  C L I N  N o .  1 3 ' s  u n i t  pr ice .  
Moreove r ,  DDD c o n t e n d s  t h a t  s i n c e  C L I N ' s  N o s .  1 2  and 1 3  were 
s imi l a r  i n  n a t u r e ,  b o t h  a p a r t  of t h e  p u b l i c  r e c o r d s  service 
which  t h e  I F B  a d v i s e d  was n o t  b i l l a b l e  o n  a u n i t  price 
b a s i s ,  t h e y  s h o u l d  n o t  b e  i n d e p e n d e n t l y  p r i c e d .  DDD a lso 
s t a t e s  t h a t  t h e  I F B  d i d  n o t  r e q u i r e  t h a t  a l l  C L I N ' s  m u s t  be 
i n d i v i d u a l l y  p r i c e d  . 

. f o r  c o n t r a c t  l i n e  item ( C L I N )  N o .  1 3 .  T h a t  i t e m  c o n c e r n s  

ICC d i s a g r e e s .  I C C  a r g u e s  t h a t  D D D ' s  b i d  d i d  n o t  
c o n t a i n  a price fo r  CLIN N o .  13 b u t  r a t h e r  i n c l u d e d  its 
to t a l  pr ice  of $178,470 l e s s  a 5 p e r c e n t  d i s c o u n t .  I C C  
c o n t e n d s  t h a t  t h e r e  w a s  n o  i n d i c a t i o n  i n  D D D ' s  b i d  t h a t  C L I N  
N o .  1 3  was i n c l u d e d  i n  t h e  p r i c e  o f  o t h e r  l i n e  items or t h a t  
i t  would be  p r o v i d e d  t o  t h e  I C C  a t  no  cos t .  S i n c e  t h a t  l i n e  
i t e m  was a n  e s s e n t i a l  e l e m e n t  o f  t h e  I C C ' s  r e q u i r e m e n t s  and 
b e c a u s e  t h e  e x a c t  n a t u r e  of t h e  e r r o r  and  t h e  amount 
i n v o l v e d  c a n n o t  be d e t e r m i n e d  from D D D ' s  b i d ,  it is  t h e  
I C C ' s  p o s i t i o n  t h a t  i t  was proper t o  r e j e c t  D D D ' s  b i d  as 
n o n r e s p o n s i v e .  

A b i d  is g e n e r a l l y  r e g a r d e d  as  n o n r e s p o n s i v e  on  i t s  
face f o r  f a i l u r e  t o  i n c l u d e  a p r i c e  on  e v e r y  item and may 
n o t  be  corrected.  See F a r r e l l  C o n s t r u c t i o n  Conpan l ,  57 
Comp. Gen. 597 (19781 ,  78-2 CPD 45 .  The r a t i o n a l e  f o r  t h i s  
r u l e  is t h a t  when a b i d d e r  f a i l s  to  s u b m i t  a p r ice  f o r  a n  
i t e m  t h a t  is c o n s i d e r e d  a ma te r i a l  r e q u i r e m e n t ,  h e  g e n e r a l l y  
c a n n o t  be o b l i g a t e d  t o  p e r f o r m  t h a t  s e r v i c e  as  p a r t  of o t h e r  
s e r v i c e s  f o r  which p r i ces  were s u b m i t t e d .  See R e q i s  Milk 
Company, B-180302,  A p r i l -  1 8 ,  1 9 7 4 ,  74-1 C P D  203: 

- ---------YI-- 

I- 
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W h i l e  DDD a r g u e s  t h a t  t h e  work c a l l e d  for u n d e r  C L I N  
No. 13 was i n c l u d e d  i n  t h e  prices of o t h e r  l i n e  i t e m s ,  the  
same a s  w a s  d o n e  fo r  C L I N  N o .  1 2 ,  t h e r e  i s  n o t h i n g  i n  DDD's 
b id  t o  i n d i c a t e  t h i s  fac t .  DDD p l a c e d  t h e  f i g u r e  $178,470,  
t h e  sum of t h e  u n i t  prices for  C L I N ' s  N o s .  1-11, i n  t h e  
space opposite C L I N  N o .  13. C e r t a i n l y  DDD d i d  n o t  i n t e n d  to 
b i d  t h a t  amount  fo r  C L I N  N o .  13. B u t ,  it i s  n o t  clear from 
DDD's b i d  t h a t  DDD i n t e n d e d  t o  p r o v i d e  C L I N  N o .  13 a t  no  
cost t o  t h e  I C C .  A c c o r d i n g l y ,  t h e  r i g h t  o f  t h e  Government  
t o  r e q u i r e  t h e  p e r f o r m a n c e  of t h e  t a s k s  s p e c i f i e d  i n  t h a t  
item is  i n  d o u b t .  The f a c t  t h a t  t h e  word " T o t a l "  and  a 
b l a n k  l i n e  were p l a c e d  i n  t h e  space which  s h o u l d  have  been  
d e s i g n a t e d  f o r  t h e  C L I N  N o .  13  u n i t  pr ice  d o e s  n o t  s u p p o r t  
DDD's p o s i t i o n  t h a t  C L I N  N o .  13  d i d  n o t  h a v e  t o  be 
i n d e p e n d e n t l y  p r i c e d .  W e  n o t e  t h a t ,  d u r i n g  t h e  p r e b i d d i n g  
c o n f e r e n c e ,  DDD, i n  r e s p o n s e  t o  a n  u n r e l a t e d  q u e s t i o n ,  w a s  
a d v i s e d  t h a t  t h e  b l a n k  l i n e  s h o u l d  b e  u n d e r  C L I N  N o .  13. 
T h i s  s h o u l d  h a v e  p u t  DDD o n  n o t i c e  t h a t  t h e  I C C  e x p e c t e d  
t h a t  C L I N  N o .  1 3  s h o u l d  have  a u n i t  price o r ,  a t  t h e  v e r y  
minimum, a n  i n d i c a t i o n  t h a t  t h e  work s p e c i f i e d  u n d e r  C L I N  
N o .  1 3  w a s  i n c l u d e d  i n  t h e  t o t a l  b i d  pr ice .  

Moreover, t h e  I F B ,  o n  p a g e  5 7 ,  d e s c r i b e d  i n  d e t a i l  wha t  
was r e q u i r e d  u n d e r  C L I N  N o .  13 .  The I F B  d i d  n o t  s t a t e ,  as 
it d i d  c o n c e r n i n g  C L I N  N o .  1 2 ,  t h a t  C L I N  N o .  13 w a s  n o t  
b i l l a b l e  on  a u n i t  pr ice  basis.  T h e r e f o r e ,  w e  c a n n o t  v i ew 
DDD's f a i l u r e  t o  i n c l u d e  a price or n o t a t i o n  t h a t  i t  was 
i n c l u d e d  i n  a n o t h e r  l i n e  i t e m  as  a m i n o r  c le r ica l  error 
s i n c e  C L I N  No. 13  is a material r e q u i r e m e n t  as  s e e n  by  its 
d e s c r i p t i o n  i n  t h e  I F B .  S e e  51 Comp. Gen. 543  (1972). - 

A l s o ,  i n  t h i s  r e g a r d ,  o u r  O f f i c e  h a s  h e l d  t h a t ,  where  
t h e r e  is  a n y  s u b s t a n t i a l  q u e s t i o n  a s  t o  w h e t h e r  t h e  b i d d e r  
upon award c o u l d  be  r e q u i r e d  t o  perform a l l  of t h e  work 
c a l l e d  f o r  i f  h e  c h o s e  n o t  t o ,  t h e  i n t e g r i t y  o f  t h e  competi- 
t i v e  b i d  system r e q u i r e s  t h a t  t h e  b i d  b e  r e j e c t e d  a s ,  a t  t h e  
l eas t ,  ambiguous  u n l e s s  t h e  b i d  o t h e r w i s e  a f f i r m a t i v e l y  
i n d i c a t e s  t h a t  t h e  b i d d e r  c o n t e m p l a t e d  p e r f o r m a n c e  of t h e  
work o r  t h e  item was n o t  t o  b e  awarded ,  which  w a s  n o t  
p r e s e n t  i n  t h i s  s i t u a t i o n .  To h o l d  o t h e r w i s e  would g i v e  a 
bidder  a n  o p t i o n  after a l l  b i d s  had b e e n  e x p o s e d  to  a r g u e ,  
when b i d s  were close i n  price,  t h a t  t h e  price f o r  a n  i t e m  
had  a l r e a d y  been  i n c l u d e d  i n  a n o t h e r  i t e m .  On t h e  o t h e r  
h a n d ,  i f  t h e  d i f f e r e n c e  be tween b i d  p r i c e s  was s u b s t a n t i a l ,  
t h e  b i d d e r  c o u l d  u r g e  t h a t  t h e  i t e m  had  b e e n  omitted and  t h e  
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price shou ld  be i n c r e a s e d  t o  i n c l u d e  t h a t  i t e m .  
5 i n e e r s  and Machine Works, Inc.8 B-190379, J a n u a r y  5, 

- See  Genera l  

1978, 78-1 CPD 9 0  

Based on  t h e  f o r e g o i n g ,  DDD's b i d  was p r o p e r l y  r e j e c t e d  
as b e i n g  nonrespons ive .  T h e r e f o r e ,  D D D ' s  p r o t e s t  is  den ied .  

CBSI P r o t e s t  

CBSI  h a s  p r o t e s t e d  t h e  award t o  E I A  based  o n  its 
bel ief ,  w i t h  no  f u r t h e r  e x p l a n a t i o n ,  t h a t  a n  a p p a r e n t  con- 
f l i c t  o f  i n t e r e s t  e x i s t s  on t h e  p a r t  o f  E I A ' s  o f f i c e r s  
and/or  members d u e  to  t h e i r  involvement  w i t h  t h e  t r u c k i n g  
i n d u s t r y .  CBSI p o s i t s  t h a t ,  i n  l i g h t  o f  t h e  involvement  
w i t h  t h e  i n d u s t r y ,  E I A  s h o u l d  n o t  o p e r a t e  I C C ' s  compl iance  
program. CBSI a lso o b j e c t s  t o  t h e  award t o  E I A ,  no twi th-  
s t a n d i n g  t h e  p ro tes t s  f i l e d  w i t h  o u r  O f f i c e .  Fur thermore ,  
CBSI q u e s t i o n s  t h e  I C C ' s  f a i l u r e  t o  r e c o r d  i n  t h e  a b s t r a c t  
o f  b i d s  and e v a l u a t e  t h e  one-t ime s t a r t u p  costs which were 
l i s t e d  under  t h e  c a p t i o n  " O t h e r  Costs (Annua l ) "  on  t h e  page 
f o l l o w i n g  t h e  Workload S t a t e m e n t  and U n i t  Cost S h e e t .  

As r e g a r d s  t h e  a p p a r e n t  c o n f l i c t  of interest ,  t h e  I C C  
r e s p o n d s  t h a t ,  s i n c e  i t  was aware t h a t  E I A  w a s  a n  associa- 
t i o n  comprised o f  motor carr iers  r e g u l a t e d  by t h e  I C C ,  it 
c o n s i d e r e d  t h i s  i s s u e  p r i o r  t o  making a n  award t o  E I A .  The 
I C C  e x p l a i n s  t h a t ,  s i nce  t h e  contract  is e s s e n t i a l l y  "a 
r e c o r d  keep ing  f u n c t i o n  i n v o l v i n g  v i r t u a l l y  no  d i s c r e t i o n  
and no s e n s i t i v e  p r o p r i e t a r y  i n f o r m a t i o n ,  a c o n f l i c t  o f  
i n t e r e s t  [ i s ]  u n l i k e l y  to  r e s u l t . "  T h e  I C C  a l so  a r g u e s  t h a t  
it h a s  s t r ic t  o v e r s i g h t  t h rough  i ts  a u d i t  p r o c e s s .  

W e  have reviewed t h e  IFB and f i n d  t h a t  t h e  work t o  be 
performed under  t h e  contract  is e s s e n t i a l l y  c le r ica l  i n  
n a t u r e .  Motor carr iers  f i l e  v a r i o u s  documents t o  show t h a t  
e a c h  h a s  a c c e p t a b l e  s e c u r i t y  ( i n s u r a n c e )  f o r  t h e  p r o t e c t i o n  
o f  t h e  p u b l i c  and who each  is d e s i g n a t i n g  as  an  a g e n t  p r ior  
t o  r e c e i v i n g  a c e r t i f i c a t e ,  l i cense  o r  p e r m i t  which g r a n t s  
t h e  car r ie r  o p e r a t i n g  a u t h o r i t y .  T h e  c o n t r a c t o r  is t o  
r ev iew t h i s  documenta t ion  t o  assure  t h a t  t h e  I C C ' s  require- 
m e n t s  are s a t i s f i e d  and m u s t  m a i n t a i n  t h e  r e c o r d s  o f  each 
t r a n s a c t i o n  and any changes  i n  t h e  motor car r ie r ' s  p o s i t i o n  
conce rn ing  s e c u r i t y .  I n  t h i s  circumstance, t h e r e  a p p e a r s  to  
be  l i t t l e  room f o r  E I A  t o  exercise any  d i s c r e t i o n  from which 
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a c o n f l i c t  o f  i n t e r e s t  would arise.  I n  a d d i t i o n ,  t h e r e  are 
no p r o v i s i o n s  i n  t h e  IFB r e g a r d i n g  c o n f l i c t  of i n t e r e s t  or  
p r o h i b i t i n g  a n  o r g a n i z a t i o n  l i k e  E I A  from b i d d i n g .  F u r t h e r -  
more, w e  n o t e  t h a t  t h e  I C C  c o n s i d e r e d  t h i s  i s s u e  pr ior  to  
award and c a n ,  t h r o u g h  its c o n t r a c t  a d m i n i s t r a t i o n  f u n c t i o n ,  
m o n i t o r  E I A ' s  pe r fo rmance  of t h e  c o n t r a c t .  

Based on  t h e  f o r e g o i n g ,  w e  d o  n o t  b e l i e v e  t h a t  a 
c o n f l i c t  o f  i n t e r e s t  ex is t s .  -- See Exotech  Sys t ems ,  Inc . ,  5 4  
Comp. Gen. 4 2 1  ( 1 9 7 4 ) ,  74-2 CPD 281. W e  deny  t h i s  p o r t i o n  
o f  CBSI's protest .  

CBSI's o b j e c t i o n  t o  t h e  award o f  a c o n t r a c t  no twi th -  
s t a n d i n g  a protest  is also d e n i e d .  S i n c e  t h e  I C C  de t e rmined  
t h a t  a n  award must  b e  made p r o m p t l y  and t h e  d e t e r m i n a t i o n  
was approved  a t  a h i g h e r  l e v e l  t h a n  t h e  c o n t r a c t i n g  o f f i c e r ,  
i n  a c c o r d a n c e  w i t h  a p p l i c a b l e  r e g u l a t i o n s ,  i t  is n o t  s u b j e c t  
to  q u e s t i o n  by o u r  O f f i c e .  
September 20, 1982,  82-2 CPD 2 4 4 .  

W e  f i n d  CBSI 's  f i n a l  a rgument ,  f a i l u r e  t o  r e c o r d  i n  t h e  
a b s t r a c t  o f  b i d s  and e v a l u a t e  s t a r t u p  costs, t o  be u n t i m e l y  
and  w i l l  n o t  c o n s i d e r  it. The a b s t r a c t  o f  b i d s ,  d a t e d  
September  1 6 ,  1982,  l i s t e d  a l l  t h e  b i d d e r s  and t h e i r  respec- 
t i v e  u n i t  p r i c e s  f o r  C L I N ' s  Nos. 1-13. T h e r e  was n o t h i n g  
l i s t e d  c o n c e r n i n g  one-time s t a r t u p  costs. A c c o r d i n g l y ,  CBSI 
s h o u l d  have  been  aware o f  t h i s  b a s i s  of protest  on  
September  1 6 ,  1982,  t h e  day  t h e  a b s t r a c t  o f  b i d s  was com- 
p l e t e d  and a v a i l a b l e  f o r  i n s p e c t i o n  by  e a c h  b i d d e r .  None- 
t h e l e s s ,  t h i s  i s s u e  was raised f o r  t h e  f i r s t  t i m e  i n  CBSI's 
comments t o  t h e  I C C ' s  report ,  which w a s  r e c e i v e d  by  o u r  
O f f i c e  on November 4 ,  1982. Our Bid P ro te s t  P r o c e d u r e s ,  4 
C.F.R. S 2 1 , 2 ( b ) ( 2 )  (19821,  r e q u i r e  t h a t  a p r o t e s t  be f i l e d  
w i t h i n  10  working  d a y s  a f t e r  t h e  bas i s  i s  known or  s h o u l d  
have been  known, wh icheve r  i s  ea r l i e r .  S i n c e  t h i s  i s s u e  was 
f i l e d  a p p r o x i m a t e l y  6 weeks a f t e r  C B S I  s h o u l d  have known 
t h i s  b a s i s  o f  p r o t e s t ,  i t  is  u n t i m e l y .  The f a c t  t h a t  C B S I  
i n i t i a l l y  f i l e d  a t i m e l y  p ro t e s t  d o e s  n o t  change  t h i s  
r e s u l t .  New and i n d e p e n d e n t  p r o t e s t  g rounds  r a i s e d  i n  
s u p p l e m e n t a l  comments t o  a t i m e l y  p r o t e s t  mus t  i n d e p e n d e n t l y  

_I_ See  V i  M i l  I n c . ,  B-208012p- 
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