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Employee who for fe i t s  s c h e d u l e d  a n n u a l  
l e a v e  because he  c a n n o t  u s e  i t  w h i l e  
suspended  from h i s  p o s i t i o n  d u e  t o  a n  
i n d i c t m e n t  may n o t  have  t h e  f o r f e i t e d  
l e a v e  restored o n  t h e  b a s i s  o f  e x i -  
gency  o f  t h e  p u b l i c  b u s i n e s s .  Resto- 
r a t i o n  of a n n u a l  l e a v e  l o s t  d u e  t o  a n  
e x i g e n c y  was meant t o  encompass s i tua-  
t i o n s  where t h e  employee c o u l d  n o t  
t a k e  t h e  l e a v e  b e c a u s e  h e  was needed 
on t h e  job. 

S i n c e  f o r f e i t u r e  of a n n u a l  l e a v e  
r e s u l t e d  because employee c o u l d  n o t  
u s e  t h e  t i m e ,  and n o t  because 
s u p e r v i s o r s  a s s u r e d  t h e  employee t h a t  
he would n o t  lose i t ,  l e a v e  may n o t  be 
restored o n  t h e  basis  o f  adminis -  
t r a t i v e  error . 

T h i s  d e c i s i o n  r e s p o n d s  t o  a n  a p p e a l  by a fo rmer  
employee of t h e  I n t e r n a l  Revenue S e r v i c e  ( I R S ) ,  o f  o u r  
C l a i m s  Group ' s  s e t t l e n e n t  da ted  Novenber 1 ,  1982 
( 2 - 2 8 4 4 2 9 1 ) ,  w h i c h  d e n i e d  h i s  request f o r  r e s t o r a t i o n  of and 
lump-sum payment f o r  92  h o u r s  o f  f o r f e i t e d  a n n u a l  l e a v e .  

A t  i s s u e  is  whe the r  a n  employee who for fe i t s  a n n u a l  
leave which he  c a n n o t  u s e  because he is suspended  from d u t y  
w h i l e  under  i n d i c t m e n t  may have s u c h  l e a v e  restored t o  h i n  
and r e c e i v e  payment f o r  t h e  l o s t  h o u r s .  F o r  t h e  reasons 

c which f o l l o w ,  w e  a f f i r m  our  C l a i m s  Group ' s  s e t t l e m e n t  deny- 

I n  Oc tobe r  of 1981 a n  employee o f  t h e  IEZS was i n d i c t e d  

i n g  r e s to ra t ion  of t h e  f o r f e i t e d  h o u r s .  I 

J 

for f a l s i f y i n g  IRS documents.  A t  t h a t  time t h e  employee 
had 92  h o u r s  of accumula ted  a n n u a l  l e a v e  which would be 
f o r f e i t e d  i f  n o t  used before J a n u a r y  1982.  He requested and 
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r e c e i v e d  a p p r o v a l  t o  u s e  t h e s e  h o u r s  i n  November and 
December 1981. However, because t h e  employee was suspended  
from d u t y  on  November 4 t h ,  and remained  i n  a non-pay, 
non-duty s t a t u s  u n t i l  he  r e s i g n e d  i n  Apr i l  1982, h e  could 
n o t  u s e  t h e s e  h o u r s .  T h e  leave,  t h e r e f o r e ,  was f o r f e i t e d  i n  
a c c o r d a n c e  w i t h  t h e  a p p l i c a b l e  s t a t u t e  and r e g u l a t i o n s .  See 
5 U . S . C .  5 6 3 0 4 ( a )  (Supp. I V  1980) .  

The request o f  t h e  employee t o  t h e  IRS f o r  r e s t o r a t i o n  
of and lump-sum payment f o r  t h e  l o s t  h o u r s  w a s  d e n i e d .  The 
GAO C l a i m s  Group a f f i r m e d  t h i s  d e t e r m i n a t i o n .  Employee i n  
h i s  a p p e a l  c o n t e n d s  t h a t  t h e  c i r c u m s t a n c e s  which r e s u l t e d  i n  
t h e  f o r f e i t u r e  o f  h i s  l e a v e  w a r r a n t  s p e c i a l  c o n s i d e r a t i o n .  
H e  s a y s  h e  w a s  t o l d  by h i s  s u p e r v i s o r s  t h a t ,  i f  t h e r e  were 
i n d i c t m e n t s ,  h i s  e a r n e d  a n n u a l  l e a v e  would  n o t  be j eopa rd -  
i z e d ,  and he  p u t  c o n f i d e n c e  i n  t h i s .  He a l l e g e s  t h a t  t h i s  
c o n s t i t u t e s  a d m i n i s t r a t i v e  error. 

With o n e  e x c e p t i o n  n o t  a p p l i c a b l e  h e r e ,  a F e d e r a l  
employee may accumulate and c a r r y  i n t o  a s u c c e e d i n g  l e a v e  
y e a r  a maximum o f  30 d a y s  o f  a n n u a l  l e a v e .  5 U.S.C. 
S 6 3 0 4 ( a )  (Supp. I V  1 9 8 0 ) ;  Federal  P e r s o n n e l  N a n u a l  (FPM) 
Supp. 990-1, c h a p t e r  63,  S 6 3 0 4 ( a )  (October 5 ,  1981) .  Accu- 
m u l a t e d  l e a v e  h o u r s  w h i c h  are i n  excess o f  t h e  permissible 
maximum and w h i c h  are n o t  used  b e f o r e  t h e  end o f  a l e a v e  
y e a r  a re  f o r f e i t e d .  Where, however,  a f o r f e i t u r e  o f  a n n u a l  
l e a v e  is caused by a n  e x i g e n c y  o f  t h e  p u b l i c  b u s i n e s s  or a n  
a d m i n i s t r a t i v e  error, t h e  l o s t  h o u r s  may be restored t o  t h e  
employee. 5 U.S.C. S 6 3 0 4 ( d ) ( l ) ( A )  & (B): FPM Supp. 990-18 
c h a p t e r  6 3  6 3 0 4 ( d ) ( l ) ( A )  & ( B ) ;  I n t e r n a l  Revenue Manual 
S 3 2 6 . 3 ( 1 ) ( a )  & (b) ( 1 9 7 8 ) .  T h e  fac t s  show t h a t ,  i n  t h e  
p r e s e n t  case, t h e  employee ' s  l e a v e  w a s  n o t  fo r fe i ted  f o r  
e i t h e r  of these  reasons. We, t h e r e f o r e ,  a f f i r m  t h e  set t le-  
ment o f  our C l a i m s  Group which d e n i e d  h im r e s t o r a t i o n  o f  t h e  
lost h o u r s .  

I n  B-197957, J u l y  2 4 ,  1980, t w o  I R S  employees were 
suspended  from s e r v i c e  a f t e r  b e i n g  i n d i c t e d  on  b r i b e r y  
c h a r g e s .  A s  a r e s u l t  t h e y  f o r f e i t e d  a n n u a l  l e a v e  w h i c h  
could  n o t  be used  d u r i n g  t h i s  non-pay, non-duty s t a t u s .  The  
employees a l l e g e d  t h a t  the f o r f e i t u r e  r e s u l t e d  from a n  e x i -  
gency  of t h e  p u b l i c  b u s i n e s s  and t h a t  t h e  l o s t  h o u r s  shou ld  

- 2 -  



B-209958 

be r e s t o r e d .  I n  deny ing  t h e  claims, t h i s  O f f i c e  p o i n t e d  o u t  
t h a t  t h e  s e c t i o n  and r e g u l a t i o n s  which p e r m i t  t h e  restora- 
t i o n  o f . a n n u a 1  l e a v e  which is l o s t  due  t o  a n  e x i g e n c y  o f  t h e  
p u b l i c  b u s i n e s s  w a s  meant  t o  encompass s i t u a t i o n s  where a n  
employee could n o t  t a k e  s c h e d u l e d  a n n u a l  l e a v e  because  h e  
was needed o n  t h e  job. W e  concluded t h a t  a n n u a l  l e a v e  which 
was los t  s i n c e  it could n o t  be t a k e n  because t h e  employee 
was suspended  does n o t  meet t h i s  c r i t e r i a  and ,  t h e r e f o r e ,  
c o u l d  n o t  be restored. 

The p r e s e n t  facts  show t h a t  t h i s  employee ' s  claim f a l l s  
p r e c i s e l y  w i t h i n  t h e  r u l i n g  e n u n c i a t e d  i n  8-197957, 
supra,  s i n c e  he  also lo s t  h i s  l e a v e  because h e  could n o t  u s e  
it d u e  t o  a s u s p e n s i o n  which f o l l o w e d  a n  i n d i c t m e n t  o n  
c r i m i n a l  c h a r g e s .  A c c o r d i n g l y ,  t h e  C l a i m s  Group  c o r r e c t l y  
conc luded  t h a t  t h e  employee ' s  claim c o u l d  n o t  be g r a n t e d  on 
t h i s  ground.  

It also h a s  n o t  been shown t h a t  i n  t h i s  case t h e  
fo r f e i tu re  o f  a n n u a l  l e a v e  r e s u l t e d  from an a d m i n i s t r a t i v e .  
error. See 5 U.S.C. S 6 3 0 4 ( d ) ( l ) ( A ) .  I n  t h i s  r e g a r d ,  t h e  
employee c o n t e n d s  t h a t  IRS s u p e r v i s o r y  p e r s o n n e l  a s s u r e d  him 
t h a t  he  would  n o t  lose h i s  accumula t ed  l e a v e .  Even i f  t h i s  
c o u l d  be considered a n  a d m i n i s t r a t i v e  e r ror ,  t h e  employee ' s  
claim is w i t h o u t  merit.  Under  t h i s  p r o v i s i o n ,  f o r f e i t e d  
a n n u a l  l e a v e  o n l y  may be restored i f  i t  is shown t h a t  t h e  
f o r f e i t u r e  r e s u l t e d  from t h e  a d m i n i s t r a t i v e  error. See 
W i l l i a m  D.  Norsworthy,  57 Comp. Gen. 325 ( 1 9 7 8 ) ;  Gerard  W. 
Caprio, B-190263, July 5, 1978. Here, however,  it was n o t  
a n  a d m i n i s t r a t i v e  error which caused t h e  a n n u a l  l e a v e  t o  be 
f o r f e i t e d .  R a t h e r ,  t h e  loss r e s u l t e d  because t h e  employee 
c o u l d  n o t  u s e  t h e  l e a v e  w h i l e  h e  was i n  a lion-pay, non-duty 
s t a t u s .  T h e r e f o r e ,  h i s  claim also must be d e n i e d  under  t h i s  
s e c t i o n .  

Employee h a s  n o t  shown t h a t  t h e  f a c t s  s u r r o u n d i n g  t h e  
forfei ture  of h i s  a n n u a l  l e a v e  f a l l  w i t h i n  t h e  s t a t u t o r y  and 
r e g u l a t o r y  p r o v i s i o n s  which p e r m i t  r e s t o r a t i o n  o f  s u c h  . 
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leave. I n  t h e  absence  of such a showing,  t h i s  agency has  no 
a u t h o r i t y  to g r a n t  t h e  re l ie f  sought  in an i n d i v i d u a l  case. 
Accordingly ,  t h e  employee 's  claim is d e n i e d .  

MILTON J. SOCOLAR 
For Comptrol ler  General 

of t h e  United  S t a t e s  
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