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DECISION 
T H l  COMPTROLLER QENERAL 
O P  T H B  U N I T H D  STATE8 

FILE: B-210799, B-210799 . 2 

MATTER OF: A l l  Weather C o n t r a c t o r s ,  Inc . ;  Brad ley  
Trucking  Company 

DIGEST: 

1. A l l e g a t i o n  t h a t  f i r m  is  n o t  a q u a l i f i e d  m i n o r i t y  
b u s i n e s s  under  t h e  D i s t r i c t  o f  Columbia M i n o r i t y  
C o n t r a c t i n g  A c t  ( a c t )  is for c o n s i d e r a t i o n  by 
t h e  D i s t r i c t  of Columbia under  p r o v i s i o n s  o f  t h e  
act .  

2. C o n t e n t i o n  t h a t  a b i d  p r i c e  is below cost or a 
"buy i n "  b i d  d o e s  n o t  p r o v i d e  a v a l i d  b a s i s  t o  
c h a l l e n g e  a n  award t o  a b i d d e r  t h a t  is  d e t e r -  
mined r e s p o n s i b l e ,  and such  a f i n d i n g  is 
r e q u i r e d  p r i o r  t o  an  award. 

A l l  Weather C o n t r a c t o r s ,  I n c .  ( A W C I ) ,  and Brad ley  
Trucking  Company p r o t e s t  t h e  proposed  award of a c o n t r a c t  t o  
Hardy and Sons ( H & S ) ,  t h e  low b i d d e r  under  s o l i c i t a t i o n  
No. 0028-AA-23-0-3-MRI i s s u e d  by t h e  Distr ic t  of Columbia 
( D . C . ) .  Both p r o t e s t e r s  a l l e g e  t h a t  HtiS is n o t  a r e g i s t e r e d  
or o t h e r w i s e  e l i g i b l e  m i n o r i t y  b u s i n e s s  e n t e r p r i s e  under  
D.C. l a w  and ,  t h u s ,  is n o t  e l i g i b l e  f o r  award under  t h i s  
p rocurement ,  which is d e s i g n a t e d  f o r  a s h e l t e r e d  marke t ,  
t h a t  is ,  a procurement  l i m i t e d  to  m i n o r i t y  b i d d e r s  c e r t i f i e d  
p u r s u a n t  t o  t h e  D.C. M i n o r i t y  C o n t r a c t i n g  A c t  o f  1977 ( a c t ) ,  
a s  amended, D.C. Code § §  1-1141 th rough  1-1151, 1-1104, 
1-1107 and 1-1110 (1982). AWCI a lso a l l e g e s  t h a t  H&SIs b i d  
is nonrespons ive  because  i ts  p r i c e  f o r  t w o  items s o l i c i t e d  
is u n r e a l i s t i c  and i t s  o v e r a l l  b i d  p r i c e  is too low when 
compared to o t h e r  b i d d e r s .  

W e  d i s m i s s  t h e  p r o t e s t s .  

Regarding H & S ' s  s t a t u s  a s  a m i n o r i t y  b u s i n e s s  e l i g i b l e  
f o r  award under  t h i s  s h e l t e r e d  marke t  procurement ,  w e  have 
s t a t e d  t h a t  t h e  p r o p e r  forum f o r  t h e  resolution o f  t h i s  mat- 
ter is t h e  D i s t r i c t ' s  M i n o r i t y  B u s i n e s s  O p p o r t u n i t y  Commis- 
s ion  (Commission) ,  n o t  GAO. S e c t i o n  9 ( e )  o f  t h e  a c t  allows 
any pe r son  to  p r e f e r  c h a r g e s  of a v i o l a t i o n  o f  t h e  act  t o  
t h e  Commission a g a i n s t  any a p p l i c a n t  f o r  r e g i s t r a t i o n  or 
contractor a l r e a d y  r e g i s t e r e d .  The section p r o v i d e s  f o r  a n  
e x p e d i t e d  h e a r i n g  by t h e  Commission o n  t h e  c h a r g e s  and for 
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r e v o c a t i o n  of t h e  r e g i s t r a t i o n ,  or o t h e r  act ion,  a s  
d e t e r m i n e d  proper. Thus,  t h i s  i s s u e  is n o t  f o r  o u r  cons id -  
e r a t i o n .  S & N  T r u c k i n g  Companx; Condor T r a n s p o r t a t i o n  -- Com- - 
g a n y ,  B-197125, B-197125.2, J a n u a r y  28, 1980,  80-1 CPD 75. 

-------- -- 

AWCI a l so  a l l e g e s  t h a t  H&S's b i d  price on two items is 
u n r e a l i s t i c  and i t s  t o t a l  b i d  price is too l o w  a n d ,  t h u s ,  
r e n d e r s  t h e  b i d  n o n r e s p o n s i v e .  The f a c t  t h a t  a b i d  may be 
below cost or  c o n s t i t u t e s  a "buy-in" d o e s  n o t  p r o v i d e  a 
v a l i d  basis  t o  c h a l l e n g e  a n  award to  a f i r m  t h a t  is d e t e r -  
mined r e s p o n s i b l e ,  and s u c h  a d e t e r m i n a t i o n  must  be made 
b e f o r e  any c o n t r a c t  award. 48 Fed. Reg.  1932 ( 1 9 8 3 )  ( t o  be 
c o d i f i e d  4 C.F.R. S 2 1 . 3 ( g ) ( 4 ) ) ;  --.__ Tombs & Sons ,  I n c . ,  
B-206810.2, May 1 0 ,  1982,  82-1 CPD 447;  --1_1_--- B i o s p h e r i y s ,  1nc.-- 
R e c o n s i d e r a t i o n ,  B-203419.4, March 1 6 ,  1982,  82-1 CPD 246. 

W e  d i s m i s s  t h e  protests.  

2.J- . Van Cleve  
A c t i n g  G e n e r a l  Counse l  




