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THE COMPTROLLER QENERAL 
O F  T H E  UNITED STATES 
W A S H I N G T O N .  0 .  C .  2 0 b 4 8  

DATE: February 28, 1983 

MATTER OF: Illinois Constructors Corporation 

DIGEST: 

A bid that does not contain a specific 
itemization of the quantity and price of 
the proposed foreign item, as required by 
IFB and DAR § 7-2003.65, should not have 
been rejected as nonresponsive since the 
bid otherwise provided the necessary 
information. 

Illinois Constructors Corporation (ICC) protests me 
rejection of its bid as nonresponsive to invitation for bids 
(IFS) No. DACW25-82-B-0024, issued by the Department of the 
Army, Corps of Engineers (Corps). The IFB was for construc- 
tion of a local flood protection project in Winnebago 
County, Illinois. The Corps is holding award pending the 
outcome of our decision. 

We sustain the protest. 

The solicitation contained the following notice con- 
cerning the application of the Buy American Act, 41 U.S.C. 
S S  loa-d (19761, which is the standard clause to be included 
in solicitations for construction contracts, Defense 
Acquisition Regulation (DAR) si 7-2003.65 (1976 ed.): 

"13. NOTICE REGARDING BUY AMERICAN ACT (1970.SEP) 
_I_ - 
"The Buy American Act (41 U.S.C. 10-10d) 

generally requires that only domestic con- 
struction material be used in the performance 
of this contract. Exception from the Buy 
American Act shall be permitted only in the 
case of nonavailability of domestic construc- 
tion materials. A bid or proposal offering 
nondomestic construction material w i l l  not be 
accepted until specifically approved by the 
Government. When a bidder or offeror proposes 
to furnish nondomestic construction material, 
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his b i d  o r  proposal mus t  set  f o r t h  an i temiza-  
t i o n  of t h e  q u a n t i t y ,  u n i t  pr ice ,  and  i n t e n d e d  
u s e  of e a c h  item o f  s u c h  n o n d o m e s t i c  construc- 
t i o n  material .  When o f f e r i n g  n o n d o m e s t i c  con- 
s t r u c t i o n  material  p u r s u a n t  to  t h i s  p a r a g r a p h ,  
b i d s  o r  proposals may a l so  o f f e r ,  a t  s t a t e d  
prices, a n y  a v a i l a b l e  c o m p a r a b l e  domestic con- 
s t r u c t i o n  m a t e r i a l ,  so a s  to  a v o i d  t h e  possi-  
b i l i t y  t h a t  f a i l u r e  o f  a n o n d o m e s t i c  c o n s t r u c -  
t i o n  mater ia l  t o  be a c c e p t a b l e  u n d e r  t h i s  
p a r a g r a p h  w i l l  c a u s e  r e j e c t i o n  of t h e  e n t i r e  
b i d  . 'I 
I C C  s u b m i t t e d  a b id  which  p r o v i d e d  t h a t  approximately 

1 8 - p e r c e n t  o f  t h e  proposed c o n t r a c t  price r e p r e s e n t s  f o r e i g n  
c o n t e n t  or e f f o r t .  The f i r m  priced a l l  43  items i n  t h e  b i d -  
d i n g  s c h e d u l e  t h a t  r e q u i r e d  t h e  i n s e r t i o n  o f  a u n i t  price 
a n d / o r  a t o t a l  e s t i m a t e d  amount.  However, I C C ' s  b i d  d i d  n o t  
i n c l u d e  a s t a t e m e n t  as  t o  wha t  i t e m  o r  i t e m s  c o n s t i t u t e d  t h e  
1 8 , p e r c e n t  f i g u r e ,  as  r e q u i r e d  by t h e  above  n o t i c e .  Because  
of t h i s ,  t h e  Corps r e j e c t e d  t h e  b i d .  

W e  h a v e  h e l d  t h a t  t h e  Buy Amer ican  A c t  and  t h e  r e l e v a n t  
p r o v i s i o n s  o f  t h e  DAR i n c o r p o r a t e d  by t h i s  IFB p r o v i d e  t h a t  
domestic c o n s t r u c t i o n  materials m u s t  b e  u s e d  u n l e s s  t h e  
a g e n c y  d e t e r m i n e s  t h a t  d o m e s t i c  mater ia ls  are u n a v a i l a b l e  o r  
u n r e a s o n a b l y  p r i c e d .  An a g e n c y  t h r o u g h  i ts  own i n v e s t i g a -  
t i o n  may p r o v i d e  i n f o r m a t i o n  c o n c e r n i n g  u n a v a i l a b i l i t y  o r  
u n r e a s o n a b l e  prices o f  d o m e s t i c  items. Key C o n s t r u c t o r s ,  
- I n c . ,  B-205280, E-205280.2, A p r i l  8 ,  1982,  82-1 CPD 328. 
However,  b e f o r e  a n  a g e n c y  w i l l  b e  p e r m i t t e d  to  c o n d u c t  i t s  
own i n v e s t i g a t i o n ,  i t  m u s t  be  c lear  from a b i d  a l o n e  or i n  
c o n j u n c t i o n  w i t h  a n  a l t e r n a t e  b i d  w h a t  amount of ' the  pro- 
p o s e d  material  is f o r e i g n  and  t h e  price of t h a t  mater ia l .  
I n  o t h e r  words ,  t h e  b i d ( s )  m u s t  be r e s p o n s i v e  t o  t h e  terms 
of t h e  I F B  b e f o r e  t h e  a g e n c y  c a n  s u p p l y  t h e  i n f o r m a t i o n  
n e c e s s a r y  to  perform t h e  Buy Amer ican  A c t  e v a l u a t i o n .  T h i s  
e l i m i n a t e s  t h e  o p p o r t u n i t y ,  a f t e r  b i d  o p e n i n g ,  t o  a f f e c t  
e i t h e r  t h e  r e l a t i v e  s t a n d i n g  o f  t h e  b i d  o r  t h e  s t a t u s  a s  a 
d o m e s t i c  b i d .  S e e  Key C o n s t r u c t o r s ,  I n c . ,  s u p r a ;  5 1  Comp. 
Gen. 814 (1972). 

I C C  a r g u e s  t h a t  i t s  b i d  d i s c l o s e s  t h a t  100 p e r c e n t  o f  
t h e  f o r e i g n  c o n t e n t  i n  t h e  b i d  was i n  i t e m  3 ,  s t e e l  s h e e t  
p i l e ,  and t h a t  t h i s  c o n s t i t u t e d  t h e  1 8 - p e r c e n t  f i g u r e  
( $ 2 0 1 , 2 9 4 . 1 8 ) .  I C C  s u b m i t s  t h a t  t h e  d i f f e r e n c e  be tween  t h e  
1 8 - p e r c e n t  f i g u r e  and t h e  t o t a l  amount  b i d  f o r  t h i s  i t e m  
( $ 2 7 8 , 6 0 0 )  r e p r e s e n t s  i n s t a l l a t i o n  of t h e  steeJ. The 
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protester admits t h a t  i ts  b i d  d i d  n o t  s p e c i f i c a l l y  d e s i g n a t e  
item 3 as a n  i t e m  of f o r e i g n  o r i g i n ,  and t h e  b i d  d i d  n o t  
c o n t a i n  a n y  i n f o r m a t i o n  c o n c e r n i n g  d o m e s t i c  s tee l  a v a i l a b i l -  
i t y  or prices. N o n e t h e l e s s ,  i t  is  I C C ' s  p o s i t i o n  t h a t  i t s  
f a i l u r e  t o  f u r n i s h  t h e  a f o r e m e n t i o n e d  i n f o r m a t i o n  s h o u l d  n o t  
r e n d e r  i ts b i d  n o n r e s p o n s i v e ,  I C C  b e l i e v e s  t h a t  t h e  Corps 
c o u l d  o b t a i n  a l l  a n d ,  i n  f a c t ,  had a l l  t h e  n e c e s s a r y  i n f o r -  
m a t i o n  t o  make t h e  d e t e r m i n a t i o n  of price u n r e a s o n a b l e n e s s  
and wa ive  t h e  Buy American A c t .  

The Corps c o n t e n d s  t h a t  I C C ' s  b i d  is n o n r e s p o n s i v e  
s i n c e  it d i d  n o t  i n d i c a t e  wha t  p e r c e n t a g e  o f  t h e  t o t a l  
amount  of s tee l  was f o r e i g n .  A l s o ,  t h e  Corps c o n t e n d s  t h a t  
s i n c e  t h e r e  is a h i g h  p r o b a b i l i t y  t h a t  I C C ' s  b i d  is u n b a l -  
a n c e d  when compared t o  t h e  G o v e r n m e n t ' s  estimate,  i t  is a 
d i s t i n c t  p o s s i b i l i t y  t h a t  t h e  l i n e  item f o r  s tee l  s h e e t  p i l e  
d i d  n o t  n e c e s s a r i l y  r e p r e s e n t  t h e  i n s t a l l e d  cost o f  t h e  
s tee l  or t h a t  a l l  o f  t h e  s teel  was f o r e i g n .  W i t h o u t  t h a t  
factor ,  no  e v a l u a t i o n  c o u l d  b e  made c o n c e r n i n g  w a i v e r  of t h e  
Buy American A c t .  The Corps argues t h a t  w i t h o u t  a n  i n d i c a -  
t i o n  of t h e  p e r c e n t a g e  o f  f o r e i g n  s tee l ,  I C C  would b e  able 
t o  m a n i p u l a t e  i ts b i d  a f t e r  b i d  o p e n i n g  by s u b m i t t i n g  
i n f o r m a t i o n  e i t h e r  t o  o b t a i n  o r  f o r s a k e  a n  award.  A l s o ,  t h e  
a b s e n c e  o f  a s p e c i f i c  p e r c e n t a g e  would r e n d e r  t h e  d e t e r m i n a -  
t i o n  o f  w h e t h e r  t h e  pr ice  o f  d o m e s t i c  s t ee l  was u n r e a s o n a b l e  
u s e l e s s .  I n  a d d i t i o n ,  t h e  Corps s u b m i t s  t h a t  d o m e s t i c  s tee l  
was a v a i l a b l e  f rom more t h a n  o n e  domestic supp l i e r .  I n  
l i g h t  of t h e  m u l t i p l e  sources f o r  d o m e s t i c  s teel ,  t h e  Corps 
c o n t e n d s  t h a t  i t  c o u l d  n o t  i n d e p e n d e n t l y  d e t e r m i n e  t h e  price 
o f  t h e  d o m e s t i c  s tee l ,  

ICC's b i d  c l ea r ly  d i d  n o t  i n c l u d e  a n  i t e m i z a t j o n  o f  t h e  
q u a n t i t y  and price of e a c h  f o r e i g n  i t e m  p roposed  as  r e q u i r e d  
by p a r a g r a p h  13 ,  a b o v e .  However, t h i s  d o e s  n o t  r e n d e r  I C C ' s  
b i d  n o n r e s p o n s i v e .  I C C  s u b m i t s ,  t h e  Corps d o e s  n o t  r e f u t e ,  
a n d  w e  are c o n v i n c e d  t h a t  o n l y  i t e m  3 i n  t h i s  IFB c o n t a i n s  
material  t h a t  would b e  o b t a i n e d  f rom a f o r e i g n  s o u r c e .  
A c c o r d i n g l y ,  t h e  1 8 - p e r c e n t  f i g u r e  of f o r e i g n  c o n t e n t  i n  
I C C ' s  b i d  pr ice ,  $201,294.18 ,  c a n  o n l y  r e l a t e  t o  t h e  s tee l  
s h e e t  p i l i n g .  S i n c e  t h i s  c o n t r a c t  is f o r  c o n s t r u c t i o n  and 
b e c a u s e  t h e r e  was no  l i n e  i t e m  f o r  i n s t a l l a t i o n ,  .it is 
r e a s o n a b l e  t o  c o n c l u d e  t h a t  t h e  price f o r  i t e m  3 ( $ 2 7 8 , 6 0 0 )  
i n c l u d e d  a n  amount  f o r  i n s t a l l a t i o n  of t h e  s tee l .  ,Also, 
t h e r e  is n o t h i n g  i n  t h e  record t o  s u p p o r t  t h e  Corps' v i ew 
t h a t  p a r t  o f  t h e  pr ice  b i d  f o r  t h i s  i t e n  c o u l d  b e  f o r  
d o m e s t i c  s t ee l .  T h e r e f o r e ,  we d o  n o t  f i n d  t h a t  I C C  i n  t h i s  
i n s t a n c e  would b e  ab le  to  m a n i p u l a t e  its b i d  to  i t s  
a d v a n t a g e  . r 
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Having found t h e  I C C  b i d  r e s p o n s i v e ,  t h e r e  is o n l y  one 
a d d i t i o n a l  f a c t o r  needed  to  d e t e r m i n e  w h e t h e r  t h e  Buy 
American A c t  s h o u l d  be wa ived ,  t h a t  is, i f  d o m e s t i c  s t e e l  is 
u n r e a s o n a b l y  p r i c e d .  As n o t e d  a b o v e ,  a n  agency  may p r o v i d e  
t h i s  t y p e  o f  i n f o r m a t i o n  t h r o u g h  i ts  own i n v e s t i g a t i o n .  
T h e r e f o r e ,  w e  recommend t h a t  t h e  C o r p s  now c o n s i d e r  I C C ' s  
b id  and  c o n d u c t  t h e  n e c e s s a r y  a n a l y s i s  to d e t e r m i n e  w h e t h e r  
domestic s teel  is u n r e a s o n a b l y  p r i c e d .  The Corps s h o u l d  
award t h e  c o n t r a c t  t o  I C C  i f  it is d e t e r m i n e d  t h a t  d o m e s t i c  
steel is u n r e a s o n a b l y  p r i c e d .  T h i s  d e t e r m i n a t i o n  is n o t  
s u b j e c t  t o  o u r  l e g a l  o b j e c t i o n .  Key C o n s t r u c t o r s ,  I n c . ,  
s u p r a ;  Un i t ed  S t a t e s  S t e e l  C o r p o r a t i o n ,  B-194403, 
F e b r u a r y  11, 1 9 8 0 ,  80-1 CPD 118. 

The protest is s u s t a i n e d  . 

jw 
o f  t h e  U n i t e d  States 
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