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MATTER OFConsolidated Marketing Network, Inc. ; 
Four Star Maintenance Corporation 

DIGEST: 

1. GAO will not consider protest against small 
business size standard in solicitation, 
since Small Business Administration Size 
Appeals Board is sole adjudicator of size 
standard issues. 

2. GAO generally will dismiss protest alleging 
that small business bidder exceeds size 
limitations contained in solicitation, since 
Small Business Administration has statutory 
authority to determine size status of small 
businesses for Federal procurement purposes. 

3 .  GAO will dismiss protest alleging that small 
business bidder cannot perform at hid price, 
because rejection of below-cost bid requires 
a determination that bidder is nonresponsi- 
ble. If contracting agency makes affirma- 
tive determination of responsibility, GAO 
will not review it except in circumstances 
not present here; if bidder is found non- 
responsible, contracting agency must refer 
matter to Small Business Administration. 

Consolidated F4arketing Network, Inc. and Four Star 
Maintenance Corporation protest the proposed award of a 
contract for base housing repair and maintenance services 
at Reale Air Force Base, California, under invitation for 
bids No. F04666-82-B-0039. Consolidated argues that the 
Air Force applied an incorrect size standard for this pro- 
curement, while Four Star alleges that Alliance Properties, 
Inc., the low bidder, exceeds the Small Business Admin- 
istration ( S B A )  size limitations contained in the solici- 
tation and h a s  bid too low to be considered responsive to 
the contract requirements. We dismiss both protests. 
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Consolidated supports its contention with an SBA Size 
Appeals Board-decision pertaining to a solicitation for 
base ,housing maintenance issued by Langley Air Force Base, 
Virginia, arguing that the contracting officer at Beale 
should have specified a size standard for small business of 
$2 million in average annual receipts, not $7.5 million. 

Under 15 U.S.C. § 637(b)(6) (19761, the SBA has con- 
clusive authority to determine a small business concern's 
s i z e  status for procurement purposes. In implementing 
regulations, 13 C.F.R. S 121.3-8 (1982), the SBA states: 

" * * * The determination of the appropriate 
classification of a product or service shall 
be made by the contracting officer. B o t h  
classification and the applicable size 
standard (number of employees, average 
annual receipts, etc.) shall be set forth in 
the solicitation and such determination of 
the contracting officer shall be made final 

. unless appealed in the manner provided in 
S 121.3-6 * * *." 

The cited section sets forth procedures by which the Size 
Appeals Board reviews and makes final decisions as to 
contracting officers' determinations. Thus, if Consolidated 
believed that the Size Appeals Board's decision concerning 
the solicitation issued by Langley Air Force Rase applied to 
the protested Procurement, it should have raised this issue 
with the Board before the December 21, 1982 bid opening,as 
specified in 13 C.F.R S 121.3-6(b)(3)(ii). 

status of Alliance, it should have protested to the con- 
tracting officer within 5 days after bid opening, in accord 
with 13 C.F.R. 121.3-5(a). The contracting officer would 
have referred the matter to the SBA regional director, whose 
decision, if adverse, also could have been appealed to the 
Board within 5 days under 13 C.F.R. $ 121.3-6(b)(3)(i). It 
appears that neither firm followed these procedures within 
the times specified; in any event, our Office will not 
consider their protests. 

Similarly, if Four Star wished to challenge the size 

- 2 -  



B-210314; B-210314.2 
1 

Four S t a r  also s ta tes  t h a t  A l l i a n c e ' s  b i d  is 10 per- 
cent lower t h a n  i t s  own, and  a r g u e s  t h a t  t h e  Government  may 
be o b l i g e d  to  t e r m i n a t e  a n y  c o n t r a c t  awarded t o  A l l i a n c e  
b e c a u s e  of poor p e r f o r m a n c e  and  m o n e t a r y  problems. W e  f r e -  
q u e n t l y  h a v e  s ta ted  t h a t  a be low-cos t  b i d  p r o v i d e s  no  bas i s  
for c h a l l e n g i n g  t h e  award of a Government  c o n t r a c t  to  a 
r e s p o n s i b l e  p r o s p e c t i v e  c o n t r a c t o r .  Dragon S e r v i c e s ,  I n c . ,  
B-208081, J u l y  27 ,  1982 ,  82-2 CPD 86. I f  t h e  A i r  Force 
f i n d s  t h a t  A l l i a n c e  is r e s p o n s i b l e ,  which  i t  mus t  do b e f o r e  
a w a r d i n g  t h e  c o n t r a c t ,  t h i s  would c o n s t i t u t e  a n  a f f i r m a t i v e  
d e t e r m i n a t i o n  of r e s p o n s i b i l i t y .  Because  s u c h  d e t e r m i n a -  
t i o n s  are l a r g e l y  s u b j e c t i v e  b u s i n e s s  j u d g m e n t s ,  o u r  O f f i c e  
d o e s  n o t  r e v i e w  them a h s e n t  a showing o f  possible f r a u d  
o n  t h e  pa r t  o f  p r o c u r i n g  o f f i c i a l s  o r  a n  a l l e g a t i o n  t h a t  
d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  c o n t a i n e d  i n  t h e  sol ic i -  
t a t i o n  were n o t  a p p l i e d . -  G u a r d i a n  S e c u r i t y  Agency, I n c . ,  
B-209694, November 2 2 ,  1 9 8 2 ,  82-2 CPD 471. 

On t h e  o t h e r  hand ,  i f  A l l i a n c e  is  found  n o n r e s p o n s i b l e  
and  i t  is a small  b u s i n e s s ,  t h e  A i r  F o r c e  m u s t  r e f e r  t h e  
matter t o  t h e  S B A ,  which  w i l l  c o n c l u s i v e l y  r e s o l v e  t h e  m a t -  
ter by i s s u i n g  o r  r e f u s i n g  to i s s u e  a Ce r t i f i ca t e  of Compe- 
t e n c y .  Our  review h e r e  a l so  is l i m i t e d  to  cases i n v o l v i n g  
bad f a i t h .  T e c h n i c a l  Food S e r v i c e s ,  I n c .  , B-203742.2, 
S e p t e m b e r  1 5 ,  1 9 8 1 ,  81-2 CPD 219. Four  S ta r  h a s  n o t  a l leged 
t h a t  any  of t h e s e  e x c e p t i o n s  a p p l i e s ;  t h e r e f o r e ,  w e  w i l l  n o t  
c o n s i d e r  t h e  p ro t e s t  o n  t h i s  bas i s .  

The protests  are dismissed. 

dTr3 .d-  & 
Harry R. Van C l e v e  
A c t i n g  G e n e r a l  C o u n s e l  
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