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1. A f t e r  t h e  Marshals S e r v i c e  takes  c u s t o d y  
of p r o p e r t y  s e i z e d  by t h e  United S t a t e s  
p u r s u a n t  t o  the e x e c u t i o n  of a war ran t  _I i n  
-- rem, i t  becones t h e  o b l i g a t i o n  of t h e  
Marshal .~ S e r v i c e  r a the r  t h a n  t h e  agency  
u n d e r  whose s u b s t a n t i v e  s t a t u t o r y  a u t h o -  
r i t y  the goods xere s e i z e d  to  pay u n p a i d  
storage cos ts  t h a t  a r e  t h e  r e s p o n s i b i l i t y  
.of  t h e  t ' n i t e d  S t a t e s  Government.  S i n c e  
t h e  Xarshals S e r v i c e  has t h e  s t a t u t o r y  
r e s p o n s i b i l i t y  t o  s e i z e  arid h o l d  p r o p e r t y  
a t t a c h e d  p u r s c a n t  to -I_- i n  rem a c t i m ,  the 
appropr i a t i . cns  for t h e  F I a r s h a l s  S e r v i c e  
should be used  to pay s u c h  expenses.  
There is  qo a a t ' n o r i t y  i n  t h e  1 c g i s l . a t l o n  
g a v e r n i n g  t h e  i.Iarshiilsi S e r v i c e  ar t h e  
c t h e r  agencies  involved, s u c h  a s  t h e  
Departmenr of A g r i c u l t u r e  o r  t h e  FoQd and 
D r u g  A d n i n i s t r a t i a n ,  t h a t  w o u l d  al low 
t.hose agencies t o  pay  s c c h  expenses e j . t h e r  
i n i t . i a l l y  a s  " s u b s t i t u t e  c u s t o d i a n "  o r  by 
reimhursinq t h e  M a r s h a l s  S e r v i c e .  

2. Permanent  j u d c m e n t  a p p r o p r i . a t i o n ,  31 
U.S.C. S 1304 is not a v a i l a b l e  to  pay  
s t o r a g e  c h a r g e s  assessed a g a i n s t  t h e  
Uni ted  S t a t e s ,  where t h e  EIarshals S e r v i c e  
h a s  t h e  l e g a l  r e s p o n s i b i l i t y  to pay sucn 
c h a r g e s  once i t  s e i z e s  t h e  p r o p e r t y  
p u r s u c n t  t o  t h e  e x e c u t i o n  of a warrant -- in 
--4 r e m .  
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T h i s  d e c i s i o n  is  i n  r e s p o n s e  to a request from t h e  
U n i t e d  S t a t e s  D e p a r t m e n t  of A g r i c u l t u r e  (USDA) for our  
O f f i c e  t o  r e n d e r  a l e g a l .  o p i n i o n  c m c e r n i n g  t h e  p a y m e n t  of 
f e e s  f o r  t h e  s t o r a g e  of g o o d s  s e i z e d  by t h e  U n i t e d  S t a t e s ,  
The s p e c i f i c  q u e s t i o n  w e  were a s k e d  t o  a d d r e s s  is w h e t h e r  
t h e  r e s p o n s i b i l i t y  f o r  p a y i n q  s t o r a g e  costs when goods a re  
s e i z e d  a n d  h e l d  by t h e  U n i t e d  S t a t e s  rests w i t h  t h e  E l a r s h a l s  
S e r v i c e  w h i c h  executes t h e  s e i z u r e  w a r r a n t ,  or  t h e  F e d e r a l  
agency- - such  a s  USDA o r  t h e  Food a n d  Drug A d m i n i s t r a t i o n  
(FDA)--under whcjse s u b s t a n t i v e  s t a t u t - o r y  a u t h o r i t y  t h e  goods 
are  s e i z e d  i n i t i a l l y .  O u r  d e c i s i o n  s p e c i f i c a l l y  a d d r e s s e s  
FDA's l e g a l  a u t h o r i t y  i n  t h i s  r e s p e c t ,  b e c a u s e  FDA a d v i s e d  
u s  t h a t  t h e  same i s s u e s  of s t a t u t o r y  a n d  f i s c a l  r e s p o n -  
s i b i l i t y  h a v e  a r i s e n  b e t w e e n  i t  a n d  t h e  M a r s h a l s  S e r v i c e .  

t h a t  a f t e r  t h e  F l a r s h a l s  S e r v i c e  t a k e s  c u s t o d y  of p r o p e r t y  
s e i z e d  by t h e  Lb i t ed  S t a t e s  p u r s u a n t  t o  t h e  e x e c u t i o n  of a 
w a r r a n t  i n  rem, i t  becones t h e  o b l i q a t i o n  of t h e  I d a r s h a l s  
S e r v i c e ,  r a t h e r  t h a n  t h e  o t h e r  a g e n c y  i n v o l v e d ,  t o  pay a n y  
s t o r a g e  cos ts  t h a t  a r e  t h e  r e s p o n s i b i l i t y  of t h e  G n i t e d  
S t a t e s  Governmen t .  

F o r  t h e  r e a s o n s  s e t  f o r t h  h e r e a f t e r ,  i t  is o u r  o p i n i o n  

USDA's request  f o r  our l e g a l  o p i n i o n  t o  r e s o l v e  t h i s  
mat te r  was t r i c ; g e r e d  by t h e  d i s p u t e  t h a t  zrose b e t w e e n  USDA 
a n d  ti,e M a r s h a l s  S e r v i c e  i n  t h e  case o f  t h e  U n i t e d  S t a t e s  of 
Zuccrica v .  2 , 1 1 6  Boxes of Boned B e e f ,  -_ 516 F'. Supp.  3 2 1  (DT- 
K . 9 :  1 9 8 1 ) .  A c c o r d i n g l y ,  a i l i s c i l s s i o n  of w h a t  h a p p e n e d  i n  
t h a t  cdse is  a u s e f u l  s t a r t i n g  p o i n t  fo r  t h e  purpose of 
u n d e r s t a n d i n g  a n d  e x p l o r i n g  t h e  b r o a d e r  i ssues  i n v o l v e d .  

T h z t  case b e g a n  i n  A p r i l  1 9 8 0 ,  when a meat i n s p e c t o r  
for t h e  Food S a f e t y  a n d  I n s p e c t i o n  S e r v i c e  (FSIS) o f  USDA 
d i s c o v e r e d  w h a t  h e  s u s p e c t e d  were i l l e g a l  i n ? p l a n t s  o f  
d i e t h y l s i l b e s t e r o l  ( D E S )  i n  237 a n i m a l s  w h i c h  were b e i n g  
s l a u g h t e r e d  a t  a f e d e r a l l y  i n s p e c t e d  s l a u g h t e r i n g  e s t a b l i s h -  
men t .  Under t h e  a u t h o r i t y  s e t  f o r t h  i n  s e c t i o n  402 of t h e  
Federa l  Heat I n s p e c t i o n  A c t ,  2 1  U.S.C. s 6 7 2 ,  t h e  carcasses 
were i n i t i a l l y  d e t a i n e d  a d m i n i s t r a t i v e l y  by t h e  F S I S  a t  t h e  
slaucjh t e r  f ac 11 i t y  p e n d i n g  f u r t h e r  i n q u  i r y  . S u b s e q u e n t l y  , 
a f t e r  c o n c l u d i n g  t h a t  t h e  D E S  had  b e e n  i m p l a n t e d ,  F S I S  
r e f e r r e d  t h e  mat te r  t o  t h e  L . i t e d  S t a t e s  A t t o r n e y  f o r  t h e  
Dis t r ic t  of Kansas w i t h  a r e c o x m e n d a t i o n  t h a t  f u r t h e r  
a c t i o n  be t a k e r ,  to s e i z e ,  ccnderrtn, a n d  d i s p o s e  of t h e  boned  
beef and  o f f a l  u n d e r  s e c t i o n  403 and  4 0 4  of t h e  A c t ,  2 1  
L7.S.C. S S  673 a n d  6 7 4 .  
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On May 1 4 ,  1 9 8 0 ,  t h e  Uni ted  S t a t e s  A t t o r n e y  f i l e d  a 
c o m p l a i n t  -_II i n  rem a l l e g i n g  t h a t  t h e  beef  and o f f a l  were 
a d u l t e r a t e d  w i t h  D E S  w i t h i n  t h e  meaning of s u b s e c t i o n s  
l ( r n ) ( l ) ,  ( 2 1 ,  and ( 3 )  of t h e  A c t ,  2 1  U.S .C.  § 6 0 1 ( m ) ( l ) ,  
( 2 )  and ( 3 ) .  P u r s u a n t  to  a m o t i o n  made by t h e  Uni ted  
S t a t e s ,  t h e  cou r t  i s s u e d  a w a r r a n t  of a r r e s t  f o r  t h e  a l l e g -  
e d l y  c o n t a m i n a t e d  meat p r o d u c t s .  S u b s e q u e n t l y ,  a c t i n g  u n d e r  
t h e  w a r r a n t  i n  rem, t h e  Uni ted  S t a t e s  Marshal f o r  t h a t  
j u r i s d i c t i o n  s e i z e d  t h e  b e e f  and o f f a l  which remained  i n  
t h e  c u s t o d y  of t h e  Narsha ls  S e r v i c e ,  a t  t h e  United R e f r i g e r -  
a tor  S e r v i c e s  c o l d  s t o r a g e  w a r e h o u s e  i n  Kansas from Augus t  
1980 u n t i l  t h e  s e i z e d  p r o d u c t s  were r e l e a s e d  by c o u r t  o r d e r  
i n  Augus t  1982.  

A f t e r  t h e  s e i z u r e ,  t h e  owner i n t e r v e n e d  as  c la imant  
on b e h a l f  o f  t h e  s e i z e d  meat p r o d u c t s .  I n  a t r i a l  b e f o r e  
t h e  Uni ted  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  of Kansas, 
t h e  c o u r t  d e t e r m i n e d  t h a t  t h e  boned bee f  and  o f f a l  were 
n o t  a d u l t e r a t e d  w i t h i n  t h e  meaning of t h e  F e d e r a l  Neat 
I n s p e c t i o n  A c t .  By o r d e r  d a t e d  Pray 7 ,  1 9 8 1  (wh ich  was 
m o d i f i e d  on J u l y  1 7 ,  1951), t h e  c o u r t  d i s m i s s e d  t h e  
c o m p l a i n t  i n  ren  and o r d e r e d  t h a t  t h e  bee f  be  r e t u r n e d  t o  
t h e  c l a i m a n t  and t h a t  cos t s  o f  t h e  a c t i o n  " i n c l u d i n g  cos t  

--- 
of s t o r a g e  of b e e f "  be a s s e s s e d  a g a i n s t  t h e  United S t a t e s .  
The c o u r t  t h e n  g r a n t e d  a s t a y  of i ts  o r d e r  t h a t  t h e  bee f  
be r e l e a s e d ,  p e n d i n g  a p p e a l  by t h e  Government.  A t  t h a t  
t i m e ,  t h e  court  o r a l l y  o r d e r e d  t h e  Uni ted  S t a t e s  to  b e g i n  .* 

t o  pay  t h e  s t o r a g e  c o s t s  t h a t  p r e v i o u s l y  had been p a i d  
by t h e  c l a i m a n t .  However, as a r e s u l t  o f  t h e  d i s p u t e  
be tween t h e  Marshals S e r v i c e  and t h e  USDA as  t o  which 
agency  had t h e  l e g a l  r e s p o n s i b i l i t y  and o b l i g a t i o n  t o  pay 
t h e  s t o r a g e  cos t s ,  Lmited R e f r i g e r a t o r  S e r v i c e s  was n o t  
pa i d  by anyone.  

By l e t t e r  d a t e d  Augus t  1 8 ,  1 9 8 2 ,  t h e  Depar tment  o f  
J u s t i c e  a d v i s e d  u s  t h a t  t h e  Government ' s  a p p e a l  h a s  been  
d i s m i s s e d  and  t h a t  t h e  Depar tment  d i d  n o t  p l a n  to  seek 
f u r t h e r  r e v i e w  of t h e  judgment .  The D e p a r t n e n t  f u r n i s h e d  
u s  w i t h  a ccpy  o f  t h e  f i n a l  o r d e r  of t h e  t r i a l  cour t ,  d a t e d  
Augus t  9 ,  1982 w h i c h ,  a f t e r  acknowledging  t h e  a c t i o n  o f  
t h e  T e n t h  C i r c u i t  C o u r t  of  A p p e a l s  i n  d i s m i s s i n g  t h e  
Governmen t ' s  a p p e a l ,  w i t h  p r e j u d i c e ,  l i f t e d  i t s  e a r l i e r  
s t a y  and d i r e c t e d  t h e  Un i t ed  S t a t e s  Marsha l  to  re lease 
t h e  b e e f .  I n  t h a t  o r d e r ,  t h e  cou r t  d i r e c t e d  t h e  L n i t e d  
S t a t e s  to  pay s t o r a g e  cos ts  u p  to  t h e  e f f e c t i v e  d a t e  o f  
t h a t  o r d e r .  
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When USDA s u b m i t t e d  t h i s  q u e s t i o n  t o  u s ,  it e x p r e s s e d  
t h e  v i e w  t h a t  t h e  p e r m a n e n t  j u d g m e n t  a p p r o p r i a t i o n ,  3 1  
U . S . C .  S 1 3 0 4  ( f o r m e r l y  31  U.S.C. S 7 2 4 a )  could b e  u s e d  t o  
p a y  t h e  s t o r a g e  costs  i n c u r r e d  i n  t h a t  s p e c i f i c  case. 
N e v e r t h e l e s s ,  t h e  mat te r  was s u b m i t t e d  t o  u s  because of 
USDk's c o n c e r n  t h a t  t h e  same p r o b l e m  c o u l d  occur i n  o t h e r  
i n s t a n c e s  w h e r e  a l l e g e d l y  a d u l t e r a t e d  o r  m i s b r a n d e d  a r t i c l e s  
were s e i z e d  by  t h e  F e d e r a l  Governmen t  u n d e r  a n y  o n e  o f  a 
v a r i e t y  of s t a t u t e s .  Examples o f  s u c h  s ta t .u tes  i n c l u d e  t h e  
F e d e r a l  Meat I n s p e c t i o n  A c t ,  t h e  P o u l t r y  P r o d u c t s  I n s p e c t i o n  
A c t ,  2 1  U.S.C. S 4 5 1  -- e t  seq. ,  o r  the Egg P r o d u c t s  I n s p e c t i o n  
A c t ,  2 1  U.S.C.  S 1 0 3 1  -- e t  seq.,  a l l  o f  w h i c h  a r e  a d m i n i s t e r e d  
by USDA, o r  t h e  F e d e r a l  Food ,  Drug a n d  Cosmetics A c t ,  2 1  
U.S .C.  S 301  --- e t  sqq., a d m i n i s t e r e d  by  t h e  FDA. T h e r e f o r e ,  
a f t e r  r e s o l v i n g  t h e  g e n e r a l  q u e s t i o n  o f  wh ich  a g e n c y  is  
r e s p o n s i b l e  f o r  p a y i n g  t h e  u n p a i d  s t o r a g e  cos t s  when t h e  
M a r s h a l s  S e r v i c e s  e x e c u t e s  a w a r r a n t  i n  rem, o u r  d e c i s i o n  
f u r t h e r  a d d r e s s e s  t h e  s p e c i f i c  i s s u e  of w h e t h e r  t h e  j u d g m e n t  
a p p r o p r i a t i o n  c a n  be u s e d  t o  p a y  t h e  s t o r a g e  cos ts  i n  t h i s  
p a r t i c u l a r  case o r  a n y  o t h e r  case o f  t h i s  t y p e .  

Under t h e  F e d e r a l  Neat I n s p e c t i o n  A c t ,  2 1  U.S.C. § 6 0 1  
e t  seq., USDA h a s  a u t h o r i t y  t o  t a k e  v a r i o u s  a c t i o n s  t o  i n -  
su re  t h a t  meat a n d  meat p r o d u c t s  a r e  who lesome ,  n o t  a d u l t -  
e ra ted ,  a n a  a re  p r o p e r l y  m a r k e d ,  l a b e l e d ,  and  p a c k a g e d .  
P u r s u a n t  t o  s e c t i o n  4 0 2  of t h e  A c t ,  2 1  U.S.C. S 6 7 2 ,  USDA 
h a s  t h e  a d m i n i s t r a t i v e  a u t h o r i t y  t o  d e t a i n  carcasses  a n d  
meat p roduc t s  t h a t  it r e a s o n a b l y  b e l i e v e s  t o  h a v e  b e e n  
a d u l t e r a t e d  or m i s b r a n d e d  f o r  a per iod  n o t  t o  e x c e e d  20 d a y s  
p e n d i n g  f u r t h e r  a c t i o n  u n d e r  s e c t i o n  4 0 3  of t h e  A c t ,  2 1  
U.S.C. S 673 .  Cnder t h a t  s e c t i o n ,  a s e i z u r e  a n d  condern- 
nation a c t i o n  a g a i n s t  t h e  a l l e g e d l y  a d u l t e r a t e d  meat may be 
b r o u g h t  i n  a U n i t e d  S t a t e s  D i s t r i c t  C o u r t  i n  t h e  name of t h e  
U n i t e d  S t a t e s  by  t h e  D e p a r t m e n t  of Jus t ice .  A l t h o u g h  USDA 
rnay r e f e r  a case t o  t h e  D e p a r t m e n t  of J u s t i c e ,  t h e  r e s p o n -  
s i b i l i t y  fo r  d e c i d i n g  w h e t i ; n r  OL- n o t  t o  pursue t h e  case i n  
t h e  courts and how to  c o n d u c t  tile l i t i g a t i o n  rests s o l e l y  
w i t h  t h e  D e p a r t m e n t  of Justice.  S e e  28  U.S.C. § 516.  - 

I f  t h e  Jus t i ce  D e p a r t m e n t  pu r sues  t h e  case,  i t  f i l e s  a 
c o m p l a i n t  i n  rem. T h e  cour t  n a y  t h e n  issue a w a r r a n t  o f  
a r r e s t  f o r  t h e  meat ,  w h i c h  a U n i t e d  S t a t e s  M a r s h a l  e x e c u t e s  
b y  s e i z i n g  a n d  h o l d i n g  t h e  neat_ p e n d i n g  t h e  outcome of t h e  
case.  A s  s t a t e d  i n  R u l e  E(4)(b) of t h e  Supplemental  R u l e s  
of t h e  F e d e r a l  R u l e s  of C i v i l  P r o c e d u r e ,  i f  t h e  t y p e  of pro- 
p e r t y  i n v o l v e d  i s  s u c h  t h a t  t h e  t a k i n g  of a c t u a l  p o s s e s s i c n  

-- 
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is impract icable ,  t h e  F4arshal may seize t h e  g o o d s  i n  p lace  
by a f f i x i n g  a c o p y  of t h e  p r o c e s s  t o  t h e  goods. 
g o o d s  w i l l  r e i n a i n  i n  t h e  c o n s t r u c t i v e  p o s s e s s i o n  of t h e  
cour t  u n t i l  f i n a l  d i s p o s i t i o n  of t h e  case. 

Then t h e  

I f  t h e  Governmen t  p r e v a i l s  i n  t h e  court  p r o c e e d i n g  a n d  
t h e  meat is condemned ,  s e c t i o n  403 cf t h e  A c t ,  2 1  U.S.C.  
S 6 7 3 ,  p r o v i d e s  t h a t  I r k  * * c o u r t  c0st.s and  f e e s ,  a n d  s t o r a g e  
and  o t h e r  p r o p e r  e x p e n s e s  shall be a i ;a rded  a g a i n s t  t h e  
person,  i f  a n y ,  i n t e r v e n i n g  a s  c l a i r a n t  of t h e  a r t i c l e  or 
a n i m a l . "  However ,  t h e  s t a t u t e  does riot c o v e r  s i t g a t i o n s  i n  
w h i c h  t h e  u n i t e d  S t a t e s  does n o t  p r e v a i l  o r  , i n  w h i c h  n o  
c l a i m a n t  i n t e r v e n e s .  

A l l  of t h e  p a r t i e s  i n v o l v e d  i n  t h i s  d i s p u t e ,  i n c l u d i n g  
t h e  M a r s h a l s  S z r v i c e ,  a g r e e  t h a t  t h e  pr i .mary  r e s p o n s i b i l i t y  
for e x e c u t i n g  a n  a r r e s t  w a r r a n t  -I-- i n  rer;I t h a t  is  i s s u e d  by  a 
F e d e r a l  c o u r t  when p r o p e r t y  is a t t a c h e d  and  h e l d  by t h e  
United S t a t e s  rests w i t h  t h e  M a r s h a l s  S e r v i c e .  I n  t h a t  
r e s p e c t ,  28 L'.S.C. S 5 6 9 ( h )  reads a s  f o l l o w s :  

" U n i t e d  S t a t e s  m a r s h a l s  s h a l l  e x e c u t e  a l l  
l a w f u l  w r i t s ,  p r o c e s s  and o rde r s  i s s u e d  u n d e r  
a u t h o r i t y  of t h e  U n i t e d  S t a t e s  * * * and  
Command a l l  n e c e s s a r y  a s s i s t a n c e  t o  e x e c u t e  
t h e i r  d u t i e s . "  

blorc! s p e c i f i c a l l y ,  R u l e  E(4)(b) o f  t h e  S u p p l e r e n t a l  R u l e s  o f  
the  Federa l  R u l e s  of C i v i l  P r o c e d u r e ,  g o v e r n i n g  a c t i o n s  i n  
--- rem, p r o v i d e s  t h a t  u h e n  " t a n g i b l e  p r o p e r t y  i s  t o  be a t t a txed  
or a r r e s t e d ,  t h e  P l a r s h a l  shall t ake  it i n t o  h i s  p o s s e s s i o n  
f o r  s a f e  c u s t e d y . "  A l s o ,  see Rule C ( 3 )  of t h e  S u p p l e m e n t a l  
R u l e s  w h i c h  p r o v i d e s  t h a t  a f t e r  a c o n p l a i n t  is filed i n  a n  
i n  rem a c t i o n  ' I *  *- * t h e  c l e r k  s h a l l  f o r t h w i t h  i s sue  a 
w a r r a n t  for t h e  a r r e s t  o f  t h e  p r o p e r t y  t h a t  i s  t h e  s u b j e c t  
of t h e  a c t i o n  a n d  d e l i v e r  i t  t o  t h e  m a r s h a l  f o r  s e r v i c e . "  

I t  is  c l e a r l y  a s t a t u t o r y  r e s p o n s i b i l i t y  of t h e  
1 . l a r sha l s  S e r v i c e  t o  s e i z e  and h o l d  p r o p e r t y  t h a t  is a t t a c h e d  
p u r s u a n t  to a n  a r r e s t  w a r r a n t  - i n  - rem, e s p e c i a l l y  so when t h e  
s e i z u r e  is  o n  b e h a l f  of t h e  L 'n i t ed  S t a t e s .  A c c o r d i n g l y ,  
i t  l o g i c a l l y  f o l l o w s  t h a t  t h e  monies a p p r o p r i a t e d  f o r  t h e  
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functions and activities of the Marshals Service should be 
used to pay the expenses incurred i n  connection with the 
seizure and storage of the attached property. This has been 
recognized both in decisions of the Comptroller of the 
Treasury as well as the Comptroller General. For example in 
26 Comp. Dec, 702 ( 1 9 2 0 ) ,  the Conptrollcr of the Treasury 
explicitly recognized this when he said the following: 

"This section [section 26 of the National 
Prohibition Act] imposes upon United States 
marshals and their deputies as officers of 
the law the duty of making seizures and 
arrests in accordance with its requirements. 
* * * The making of these seizures and 
arrests is a duty added by the law to the 
other duties of the  marshal's office. Any 
expense incident to the discharge of this 
added duty is payable from the proper 
judiciary appropriation [which at that time 
contained the appropriation for the Marshals 
Service] and not from the special appropria- 
tion for its enforcenent carried by the 
National Prohibition A c t .  I' 

- -  Also, see 22. Comp. Dec 280  (1915) and the following 
decisions of the Comptroller General in which the propri- 
e t y  of using the Marshals Service appropriation to pay 
expenses of this type was recognized and upheld--27 Comp. 
Gen. 111 (1947), 14 Comp. Gen. 880 ( 1 9 3 5 ) ,  and B-62620, 
April 1 6 ,  1947. 

Additional support for the conclusion that the 
moneys appropriated for t h e  Marshals Service are available 
to pay expenses of this type is set forth in the United 
States Marshals Financial idanagernent Pfanual (pages 330.03 
and 330.02) which includes " S t o r a g e  expenses" in a list of 
the different t y p e s  of expenses that should be paid out of 
the Marshals Service appropriation. A l s o ,  see pages 320.14 
to 320.20 of the Financial Management Fianual and page I - N 8  
of the Appendix to the Budget for Fiscal Year 1982. 

- 6 -  



B-207318 

The M a r s h a l s  S e r v i c e  d o e s  n o t  d i s p u t e  i t s  ro l e  i n  
e x e c u t i n g  -- i n  rem a c t i o n s  or t h e  availability of i t s  appro- 
p r i a t i o n s  t o  p a y ,  a t  l e a s t  i n i t i a l l y ,  t h e  e x p e n s e s  i n c u r r e d ,  
i n c l u d i n g  s t o r a g e  cos t s ,  i n  c o n n e c t : o n  w i t h  s u c h  s e i z u r e s .  
However ,  i n  i t s  l e t t e r  t o  u s  t h e  1 l ; i r s h a l s  S e r v i c e  m a i n t a i n s  
t h a t  " i t  is  o n l y  f a i r  t h a t  t h e  i n i t i a t i n g  a g e n c y  p a y  f o r  
e x p e n s e s  a n d  c o s t s  a t t e n d a n t  t o  t h e  t r a n s p o r t a t i o n ,  s t o r a g e  
a n d  d i s p o s a l  o f  g o o d s  s e i z e d  b y  t h e  : : a r s h a l s  S e r v i c e  i n  sup- 
p o r t  of i n  r e m  a c t i o n s  i n i t i a t e d  by the s p e c i f i c  a g e n c y . "  
S u c h  a r e s u l t  c o u l d  be e f f e c t e d  i n  i t s  v i e w  e i t h e r  t h r o u g h  
p a y m e n t  by  t h e  a g e n c y  i n  t h e  f i r s t  i n s t a r i c e  u n d e r  a " s u b -  
s t i t u t e  c u s t o d i a n  a p p r o a c h "  or by t h e  a g e n c y  r e i m b u r s i n g  t h e  
M a r s h a l s  S e r v i c e  f o r  i t s  e x p e n d i t u r e s .  

Ne b e l i e v e  t h a t  s i n c e  t h e  pr imary r e s p o n s i b i l i t y  for 
e x e c u t i n g  i n  rem w a r r a n t s  c l e a r l y  res t s  w i t h  t h e  ? - I a r s h a l s  
S e r v i c e ,  a s  s t a t e d  a b o v e ,  i t s  a p p r o p r i a t i o n s ,  a n d  n o t  t h o s e  
of t h e  i n i t i a t i n g  a g e n c i e s ,  s h o u l d  be u s e d  foi- t h a t  p u r p o s e  
a t  l e a s t  i n  t h e  a b s e n c e  of s p e c i f i c  s t a t d t o r y  a u t h o r i t y  €or  
t h o s e  z g e n c i e s  t o  u s e  t h e i r  own f u n d s .  Hav ing  e x a m i n e d  t h e  
r e l e v a n t  l e g i s l a t i o n ,  i n c l u d i n g  t h e  s t a t u t e s  g o v e r n i n g  USDA 
a n d  FDA o n  t h e  o n e  h a n d ,  a n d  t h e  Marshals S e r v i c e  o n  t h e  
o t h e r ,  w e  do n o t  b e l i e v e  t h a t  e i t h e r  FDA or  USDA g e n e r a l l y  
h a s  s u c h  a u t h c r i t y .  

F i r s t ,  s ince USDA does n o t  h a v e  t h e  s t a t u t o r y  r e s p o n -  
s i b i l i t y  o r  a u t h o r i t y  e i t h e r  t o  h o l d  t h e  xea t  beyond  t h e  
i n i t i a l  20-day ? e r i o d  o f  a d a i n i s t r a t i v e  d e t e n t i o n ,  o r  t o  
i n i t i z t e  f o r m a l  c o u r t  p r o c e e d i n g s ,  we d o  n o t  b e l i e v e  t h a t  
t h e  F e d e r a l  Me&t I n s p e c t i o n  A c t  w o u l d  a u t h o r i z e  U S D A  t o  
reimburse t h e  I ! a r s h a l s  S e r v i c e  f o r  s t o r a g e  c o s t s  t h a t  a r e  
i n c u r r e d  a f t e r  t h e  M a r s h a l s  S e r v i c e  e x e c u t e s  t h e  w a r r a n t  - ir, 

~ rem a n d  s e i z e s  t h e  meat. I n  t h i s  r e s p e c t ,  rre a g r e e  w i t h  
USDA t h a t  i t s  a p p r o p r i a t i o n s  a r e  a v a i l a b l e  a n d  s h o u l d  be 
u s e d  t o  pay t h e  s t o r a g e  c o s t s  t h a t  a r i s e  d u r i n g  t h e  p e r i o d  
of USDA's a d m i n i s t r a t i v e  d c t e n t i o n  o f  t h e  p r o p e r t y .  

Our  c o n c l u s i o n  is t h e  same w i t h  respect  t o  s e i z u r e s  by 
the FDA,  w h i c h  o p e r a t e s  u n d e r  s i m i l a r  s t a t u t o r y  a u t h o r i t y - -  
t h e  F e d e r a l  F o o d ,  D r u g ,  and  Cosmetic A c t ,  2 1  U.S.C. § 3 0 1  - e t  
seq. S e i z u r e s  u n d e r  s e c t i o n  304 of t h a t  A c t ,  2 1  U . S . C .  § 
3 3 4 ,  a re  a l s o  a c t i o n s  i n  - ._- rem b r o u g h t  by  t h e  D e p a r t m e n t  of 
J u s t i c e  w i t h  t h e  Z 4 a r s h a l s  S e r v i c e  h a v i n g  t h e  r e s p o n s i b i l i t y  
t o  e x e c u t e  t h e  a r r e s t  w a r r a n t .  

S e c o n d ,  a s  f o r  t h e  s o - c a l l e d  " s u b s t i t u t e  c u s t o d i a n  
a p p r o a c h " ,  we do  n o t  b e l i e v e  t h a t  p r o v i d e s  a n y  b a s i s  fo r  
t r a n s f e r r i n g  t h e  l e g a l  r e s p o n s i b i l i t y  f o r  p a y i n g  t h e  cos t s  
i n c u r r e d  i n  c o n n e c t i o n  w i t h  t h e  storage of p r o p e r t y  s e i z e d  
by t h e  M a r s h a l s  S e r v i c e  frorr t h e  S e r v i c e  to a n o t h e r  a g e n c y .  
I n  t h i s  r e s p e c t ,  t h e  M a r s h a l s  S e r v i c e s  c i t e s  R u l e ( E ) ( d )  of 
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the Supplemental Rules to support this argument. While Rule 
E(4)(d) does authorize the marshal to "apply to the court 
for directions with respect to property that has been 
attached or arrested" it says nothing about appointing a 
substitute custodian or trans€erring the legal 0bligati.cn 
for paying expenses of seizing and keeping property away 
from the Narshals Service to another agency. In fact, Rule 
E(4)(e) specifically states that none of the preceding rules 
alters the provisions of 28 U.S.C. S 1921 concernjng such 
expenses. A s  amplified below, 28 U.S.C. § 1921  does not 
allow the Marshals Service to recover its fees from another 
Federal agency. 

Finally, having concluded that the Marshals Service 
appropriations are initially chargeable with the storage 
costs, and that there is no explicit requirement that the 
initiating agencies reinburse the Service, we must determine 
whether there is any implicit statutory authority for re- 
quiring or authorizing USDA or FDA to reimburse the Marshals 
Service for its expenditures. We are not aware of any such 
authority . 

The primary argument of the Marshals Service, is based 
on 26 U.S.C. S 1921. The Marshals Service does not argue 
that this provision authorizes it to recover its costs from 
the owner of the seized property who intervened since the 
pur2osc cf the st2tut.a is "to reimburse the federal govern- 
ment f o r  services rendered to private litigants by United 
States m a r s h a l s . 1 1  - See H i l l  -I_ v. Whitlock Oil Service Inc. 4 5 0  
F.2d 170 (10th Cir. 19-71). In f a c t ,  since the complaiEt in 
this type of case is broucjht by the Justice Department in 
the name of the United States, the seizure by the Marshals 
Service is really effected on behalf of the United States, 
rather than any  particular agency. Nevertheless, the 
Marshzls Service maintains that provision "gives it manda- 
t o r y  ilutliority to charqc initiating acjencics any a n d  a l l  
costs and expenses relative to the transportation, storage 
a n d  dispos;:l of goods  seized in support of an in rem 
action." HOwever, our review of 28 U.S.C.S; 1921 as well 3 s  
several other relevant statutory provisions and their legis- 
lative histories not only fails to provide any support for 
this position, but actually supports the contrary interpre- 
tat ion 
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I n  t h i s  r e spec t ,  28  U . S . C .  1 9 2 1  p r o v i d e s  as  follows: 

" o n l y  t h e  f o l l o w i n g  f e e s  of U n i t e d  S t a t e s  m a r s h a l s  
s h a l l  be c o l l e c t e d  a n d  t a x e d  as cos t s ,  except a s  
o t h e r w i s e  p r o v i d c d :  

* * * * * 

" F o r  t h e  k e e p i n g  o f  p r o p e r t y  a t t a c h e d  
( i n c l u d i n g  b o a t s ,  v e s s e l s ,  or o t h e r  p r o p e r t y  
a t t a c h e d  o r  l i b e l e d )  a c t u a l  e x p e n s e s  
i n c u r r e d ,  s u c h  a s  s t o r a g e ,  * * *. The 
marshals s h a l l  c o l l e c t ,  i n  a d v a n c e ,  a d e p o s i t  
t o  cover t h e  i n i t i a l  e x p e n s e s  for s u c h  
s e r v i c e s  a n d  p e r i o d i c a l l y  t h e r e a f t e r  s u c h  
a m o u n t s  a s  may b e  n e c e s s a r y  t o  p a y  s u c h  
e x p e n s e s  u n t i l  t h e  l i t i g a t i o n  is c o n c l u d e d  * * * . I t  

T h e  M a r s h a l s  S e r v i c e  s t a t e s  i n  i t s  l e t t e r  t o  u s  t h a t  
t h e  s t a t u t e  "makes  n o  e x c e p t i o n  f o r  t h e  b i l l i n g  o f  Govern -  
m e n t  a g e n c i e s  f o r  t h e  k i n d  of e x p e n s e s  i n d i c a t e d  by  t h a t  
s t a t u t e . "  However, t h e  l e g i s l a t i v e  h i s t o r i e s  of t h i s  a n d  
r e l a t e d  p r o v i s i o n s  c l e a r l y  i n d i c a t e  t h a t  t h e  s t a t u t e  was 
o n l y  i n t e n d e d  t o  a p p l y  t o  s i t u a t i o n s  i n  w h i c h  t h e  2 i a r s h a l s  
S e r v i c e  ac t s  on b e h a l f  of p r i v a t e  l i t i g a n t s .  F o r  e x a m p l e ,  
when 2 8  U . S . C .  S 1 9 2 1  was most r e c e n t l y  a n e n d e d  i n  1 9 6 2  t o  
r e a d  a s  i t  now does ( f o r  t h e  purpose  of i n c r e a s i n g  t h e  
amoun t  of t h e  fees  s p e c i f i e d  t h e r e i n ) ,  t h e  r e p o r t  o f  t h e  
S e n a t e  Committee o n  t h c  J u d i c i a r y  e x p l a i n e d  t h e  p u r p o s e  o f  
t h e  l e g i s l a t i o n  as  f o l l o w s :  

" S e c t i o n  1 9 2 1  o f  t i t l e  28 ,  U n i t e d  
S t a t e s  Code ,  s p e c i f i e s  t h e  f e e s  t o  be 
c h a r g e d  b y  U . S .  m a r s h a l s  f o r  t h e  s e r v i c e  
of v a r i o u s  t y p e s  o f  process o n  b e h a l f  of 
p r i v a t e  1 i t i y a n t s .  T h o s e  f e e s  h a v e  
r e m a i n e d  s u b s t a n t i a l l y  t h e  same s i n c e  
t h e y  were p r e s c r i b e d  b y  t h e  a c t  of 
F e b r u a r y  2 6 ,  1 8 5 3  ( 1 0  S t a t .  1 6 4 1 ,  o v e r  
300  y e a r s  ago. 

* * * * * 

" I n  t h e  p a s t ,  t h e  f e e s  c h a r g e d  
u n d e r  t h i s  s y s t e m  were a d e q u a t e  t o  p a y  
for t h e  s e r v i c e s  a n d  t r a v e l  e x p e n s e s  of 
m a r s h a l s .  The  r e s u l t  was t h a t  s e r v i c e  
o f  process  on b e h a l f  o f  p r i v a t e  
l i . t i g a n t s  c o s t  t h e  Governmen t  l i t t i e  or  
n o t h i n g .  
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"In 1896 ,  t h i s  s y s t e m  f o r  t h e  
payrnl?nt of marsha ls  was ch,naed, A l l  
f e e s  were t o  be  p a i d  i n t o  thi t  T r e a s u r y .  
M a r s h a l s  and g r a d u a l l y  al.1 d e ? u t y  
m a r s h a l s  were p u t  o n  a s a l a r y  b a s i s  and 
were p a i d  f o r  t h e i r  expensc-s i n  a c c o r d -  
a n c e  w i t h  g e n e r a l  r e g u l a t i o n s .  

" S i n c e  1886 b o t h  s a l a r i e s  and 
expense a l l o w a n c e s  h a v e  i n c r p a s e d  
s u b s t a n t i a l l y .  However, t h e  fees 
c h a r g e d  by t h e  Government for the 
s e r v i c e s  o f  m a r s h a l s  have ,  w i t h  t h e  
except ion o f  m i l e a g e ,  remained  t h e  same 
a s  t h e y  were i n  t h e  m i d d l e  of t h e  1 9 t h  
c e n t u r y .  

" R e c e n t l y  t h e  Depar tment  of Jus t i ce  
and the General  A c c o u n t i n g  O f f i c e  
conduc,:ed a j o i n t  s u r v e y  o f  t h e  cos t  o f  
s e r v i n g  p r o c e s s .  T h e  s u r v e y  d i s c l o s e d  
t h a t  t h e  a n n u a l  cos t  of s e r v i n g  p r o c e s s  
o n  b e h a l f  of p r i v a t e  l i t i g a n t s  exceeded  
t h e  f e e s  c h a r g e d  by a p p r o x i m a t e l y  

.' $411,000. 

"The  committee b e l i e v e s  t h a t  t h e  
b i l l  which w o u l d  make modest i n c r e a s e s  
i n  f e e s  cha rged  t o  p r i v a t e  l i t i g a n t s  f o r  
t h e  s e r v i c e s  of U . S .  n a r s h a l s  is  
mer i tor ious  and recommends i t  
f a v o r a b l y . "  (Emphas i s  a d d e d . )  S e e  S.  
Rep. N o ,  1 7 8 5 ,  8 7 t h  Cong. 2d S e s s .  
(1962). 

A l s o ,  s e e  H i l l  v .  W h i t l o c k  O i l  S e r v i c e s ,  I n c . ,  sup ra .  ----- 

The 1896 l e g i s l a t i o n  r e f e r r e d  t o  i n  t h e  S e n a t e  Repor t  
t h a t  c o n v e r t e d  t h e  s y s t e m  by w h i c h  t h e  m a r s h a l s  were p a i d  
f rom a f e e  t o  a s a l a r y  b a s i s  a l s o  c o n t a i n e d  t h e  f o l l o w i n g  
p r o v i s i o n  c o n c e r n i n g  m a r s h a l ' s  f e e s :  

"That  * * * a l l  f e e s  and e m o l i i m e n t s  
a u t h o r i z e d  by law t o  be p a i d  t o  Uni t ed  S t a t e s  
d i s t r i c t  a t t o r n e y s  and U n i t e d  S t a t e s  n a r s h a l s  
s h a l l  be c h a r g e d  a s  h e r e t o f o r e  and s h a l l  be  
c o l l e c t e d ,  a s  f a r  a s  possible, and p a i d  t o  
t h e  clerk o f  t h e  court  h a v i n g  j u r i s d i c t i o n ,  
and by h i m  c o v e r e d  i n t o  t h e  T r e a s u r y  of t h e  
U n i t e d  S t a t e s :  and s a i d  o f f i c p r s  s h a l l  be 
p a i d  f o r  t y e i r  o f f i c i a l  s e r v i c e s  * * *: 

- 10 - 



8-207318 

P r o v i d e d ,  t h a t  t h i s  s e c t i o n  s h a l l  n o t  be 
c o n s t r u e d  t o  r q u i r e  o r  a u t h o r i z e  f e e s  t o  b e  
c h a r g e d  a g a i n s t  or co l lyc t ed  from t h e  U n i t e d  
S t a t e s  * * * . ' I  ( E m p h a s i s  a d d e d .  ) See A c t  of 
May 2 8 ,  1 8 9 6 ,  c h  2 5 2 ,  8 8 6 ,  2 9 5  S t a t .  179 .  

-- 

-- 

The  p u r p o s e  o f  t h i s  p r o v i s i o n  was c lear - - to  i n s u r e  t h a t  f e e s  
c o l l e c t e d  by U n i t e d  S t a t e s  m a r s h a l s  were to  b e  u s e d  t o  reim- 
b u r s e  t h e  G o v e r n m e n t  f o r  t h e  s e r v i c e s  p r o v i d e d  b y  t h e  mar- 
s h a l s  t o  g r i v a t e  l i t i g a n t s .  T h e  p r o v i s i o n  e x p r e s s l y  
p r o v i d e d  t h a t  c o l l e c t i o n  of m a r s h a l ' s  f e e s  f r o m  t h e  U n i t e d  
S t a t e s  was n e i t h e r  r e q u i r e d  n o r  a u t h o r i z e d .  S u b s e q u e n t l y ,  
t h i s  p r o v i s i o n ,  w i t h  some m o d i f i c a t i o n s ,  was s e t  f o r t h  i n  
t i t l e  28 o f  t h e  U n i t e d  S t a t e s  Code a s  f o l l o w s :  

" * * * a l l  f e e s  a n d  e m o l u m e n t s  a u t h o r i z e d  
b y  law t o  be p a i d  t o  U n i t e d  S t a t e s  m a r s h a l s  
s h a l l  b e  c h a r g e d  a n d  c o l l e c t e d ,  a s  f a r  as 
p o s s i b l e ,  and  d e p o s i t e d  by  s a i d  m a r s h a l s  i n  
a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  s e c t i o n  495  

~~ - 

of T i t l e  31,  P r o v i d e d ,  T h a t  t h i s  s e c t i o n  
s h a l l  n o t  b e  c o n s t r u e d  t o  r equ i r e  o r  a u t h o r -  
i z e  f e e s  t o  b e  c h a r g e d  a g a i n s t  o r  c o l l e c t e d  
f r o m  t h e  u n i t e d  s t a t e s .  * * * . I r  

See 2 8  U.S.C. § 5 7 8 a  ( 1 9 4 0 ) .  

I n  1 9 4 8 ,  when t i t l e  28 was r e c o d i f i e d ,  t h e  f o r e g o i n g  
p r o v i s i o n  was r e v i s e d  a n d  i n c o r p o r a t e d  i n t o  28 U.S.C. § 5 5 1  
( 1 9 5 2 )  i n  t h e  f o l l o x i n g  form:  

"Each  U n i t e d  S t a t e s  M a r s h a l  s h a l l  c o l l e c t ,  
a s  f a r  a s  p o s s i b l e ,  h i s  l a w f u l  f e e s  a n d  
a c c o u n t  f o r  t h e  same a s  p u b l i c  m o n i e s . "  

The  i d e n t i c a l  p r o v i s i o n  is  c u r r e n t l y  s e t  f o r t h  a t  28 U.S.C. 
S 5 7 2 ( a ) .  When t h e  c u r r e n t  l a n g u a g e  was  a d o p t e d  i n  1 9 4 8  as  
p a r t  d f  t h e  r e c o d i f i c a c i o n  o f  t i t l e  2 8 ,  t h e  r e v i s i o n  was 
e x p l a i n e d  i n  t h e  f o l l o w i n g  manner :  

" S e c t i o n  5 7 8 a  of t i t l e , 2 8 ,  U.S.C.# 1 9 4 0  
e d . ,  i s  r e w r i t t e n  i n  s i m p l i f i e d  terms w i t h o u t  .. _ _  - 
c h a n g e  o f  s u b s t a n c e .  The  p r o v i s o  of s u c h  
s e c t i o n  5 7 8 a ,  p r o h i b i t i n s  t h e  c o l l e c t i o n  o f  

-- 

f e e s  f r o m  t h e  U n i t e d  S t a t e s ,  was omi t ted  a s  
c o v e r e d  by s ec t ion  2412  o f  t h i s  t i t l e ,  
p r o v i d i n g  t h a t  t h e  U n i t e d  S t a t e s  s h o u l d  b e  
l i a b l e  o n l y  f o r  f ees  when s u c h  l i a b i l i t y  i s  
e x p r e s s l y  p r o v i d e d  hy C o n g r e s s .  'I 
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"The  p r o v i s i o n  o f  s e c t i o n  5 7 8 a  of t i t l e  23  
U . S . C .  1940  e d . ,  r e q u i r i n g  t h a t  f e e s  a n d  
e m o l u m e n t s  c o l l e c t e d  by t h e  marshals s h a l l  be  
d e p o s i t e d  by h im i n  a c c o r d a n c e  w i t h  t h e  pro- 
v i s i o n s  of s e c t i o n  495 o f  t i t l e  31,  U.S.C. 
1 9 4 0  e d ,  * * * w a s  o m i t t - e d  as  s a i d  s e c t i o n  
4 9 5  g o v e r n s  s u c h  d e p o s i t s  w i t h o u t  implemen- 
t a t i o n  i n  t h i s  s e c t i o n . "  ( E m p h a s i s  a d d e d . )  
See 28 U . S . C .  § 572  n o t e  ( 1 9 7 6 1 .  - 
T h u s ,  t h e  c l e a r  i n t e n t  of C o n g r e s s  i n  1 8 9 6  when t h e  

o f f i c e  o f  U n i t e d  S t a t e s  m a r s h a l  was made a s a l a r i e d  p o s i t i o n  
t h a t  m a r s h a l s  c o l l e c t  f e e s  f o r  s e r v i c e s  f u r n i s h e d  t o  p r i v a t e  
l i t i g a n t s  i n  o rde r  t o  r e i m b u r s e  t h e  Governmen t  f o r  t h e  COST 
o f  p r o v i a i n g  s u c h  s e r v i c e s w a s  n e v e r  c h a n g e d ,  e v e n  t h o u g h  
t h e  s t a t u t o r y  l a n g u a g e  was amended a n d  t h e  express  s t a t u t o r y  
p r o v i s i o n  p r o h i b i t i n g  t h e  M a r s h a l s  S e r v i c e  f r o m  c o l l e c t i n g  
f e e s  f r o n  o t h e r  F e d e r a l  a g e n c i e s  was d e l e t e d  f r o a  t h e  sec- 
t i o n .  AlthoLigh 28 U . S . C .  5 2 4 1 2  was amended i n  1 9 6 6  to  
allow j u d g m e n t s  a g a i n s t  t h e  U n i t e d  S t a t e s  t o  award cos t s  t o  
t h e  p r e v a i l i n g  p a r t y ,  t h a t  s h o u l d  h a v e  no  impact o n  t h e  
i n t e r p r e t a t i o n  of 28 U.SC. S 1 9 2 1  w h i c h  d o e s  n o t  c o n c e r n  
costs a w a r d e d  to  a p r e v a i l i n g  p a r t y .  A c c o r d i n g l y ,  w e  d o  n o t  
b e l i e v e  t h a t  28 U.S .C .  S 1 9 2 1  i n  a n y  way a u t h o r i z e s  e i t h e r  
t h e  I l a r s h a l s  S e r v i c e  t o  c h a r g e  or a n o t h e r  Fede ra l  a g e n c y  t o  
p a y  s u c h  s t o r a g e  c h a r g e s .  

--- 

AS s t a t e d  above ,  n u m e r o u s  d e c i s i o n s  of t h e  Comptroller 
of t h e  T r e a s u r y  i n c l u d i n g  4 Comp.  Dec. 637 ( 1 8 9 8 1 ,  5 Comp. 
Dec. 8 7 1  ( 1 8 9 9 1 ,  22 Comp. Dec. 280 ( 1 9 1 5 ) ,  26 Comp. D e c .  702  
( 1 9 2 0 1 ,  a n d  26 Co~ip.  Dec. 9 3 8  ( 1 9 2 0 1 ,  a s  well a s  s e v e r a l  
d e c i s i o n s  of t h e  Comptroller G e n e r a l  suppor t  o u r  p o s i t i o n  
h e r e .  F o r  e x a m p l e ,  i n  1 4  Comp.  Gen.  8 9 0  ( 1 9 3 5 1 ,  oilr o f f i c e  
h e l d  as f o l l o w s :  

" *  * * Under  t h e  c i r c u v s t a n c e  s t a t e d ,  t h e  
e x p e n s e  05 g u a r d i n g  t h e  v e s s e l  f r o m  t h e  d a t e  
of i t s  s e i z u r e  u n t i l  t h e  p r e s e n t  t ime,  t h e  
v e s s e l  b e i n g  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  
c o u r t  a n d  i n  c u s t o d y  of t h e  u n i t e d  S t a t e s  
m a r s h a l ,  is a u t h o r i z e d . u n d e r  t h e  
a p p r o p r i a t i o n  ' S a l a r i e s ,  f e e s ,  a n d  e x p e n s e s  
o f  m a r s h a l s ,  U n i t e d  S t a t e s  c o u r t s '  a s  a 
proper e x p e n s e  o f  g u a r d i n g  s e i z e d  p r o p e r t y  
h e l d  by t h e  m a r s h a l  u n d e r  o r d e r  of t h e  
c o u r t  . I' 

Also ,  see 27 C o m p .  Gen.  111 ( 1 9 4 7 )  a n d  B-62620, A p r i l  1 6 ,  
1 9 4 7 .  
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T h e  M a r s h a l s  Service c o n t e n d s  t h a t  t h e s e  t h r e e  
Comptroller G e n e r a l  d e c i s i o n s  a r e  n o t  a p p l i c a b l e  t o  t h e  
i s sue  r a i s e d  i n  t h i s  case b e c a u s e  t hose  d e c i s i o n s  m e r e l y  
h e l d  t h a t  e x p e n s e s  i n c u r r e d  a f t e r  t h e  e x e c a t i o n  of a n  i n  rem 
w a r r a n t  c a n  b e  p a i d  o u t  of t h e  a p p r o p r i a t i o n  fo r  t h e  
M a r s h a l s  S e r v i c e  b u t  d i d  n o t  a d d r e s s  t h e  impact of 2 8  
U.S.C. S 1 9 2 1  or t h e  r i g h t  o f  t h e  M a r s h a l s  S e r v i c e  t o  be 
r e i m b u r s e d  f o r  i t s  e x p e n d i t u r e s  b y  t h e  o t h e r  a g e n c i e s  
i n v o l v e d .  lis d i s a g r e e  w i t h  t h e i r  a s s e s s m e n t  of t h e  m e a n i n g  
a n d  a p p l i c a b i l i t y  of t h o s e  d e c i s i o n s .  

I n  e a c h  of t h e  Comptroller G e n e r a l  d e c i s i o n s ,  a n d  i n  
s e v e r a l  of t h e  c i t e d  d e c i s i o n s  of t h e  C o m p t r o l l e r  of t h e  
T r e a s u r y  as  w e l l ,  t h e  b a s i c  i s sue  i n v o l v e d  was t h e  same o n e  
i n v o l v e d  h e r e - - w h e t h e r  t h e  e x p e n s e s  i n c u r r e d  i n  c o n n e c t i o n  
w i t h  t h e  s e i z u r e  a n d  s t o r a g e  o f  p r o p e r t y  s e i z e d  a n d  h e l d  by 
a U n i t e d  S t a t e s  m a r s h a l  s h o u l d  be p a i d  o u t  of t h e  M a r s h a l s  
S e r v i c e  a p p r o p r i a t i o n  o r  t h e  a p p r o p r i a t i o n  o f  t h e  o t h e r  
a g e n c y  i n v o l v e d .  I n  e a c h  of t h o s e  d e c i s i o n s ,  i t  was 
d e t e r m i n e d  t h a t  o n c e  t h e  m a r s h a l s  e x e c u t e d  t h e  i n  rem 
w a r r a n t  a n d  s e i z e d  t h e  p r o p e r t y ,  a n y  r e l a t e d  e x p e n s e s  s h o u l d  
be p a i d  o u t  of t -he  m a r s h a l ' s  a p p r o p r i a t i o n .  T h o s e  d e c i s i o n s  
wou ld  n o t  b e  c o n s i s t e n t  w i t h  t h e  p o s i t i o n  now b e i n g  u r g e d  by 
t h e  F l a r s h a l s  S e r v i c e  of a l l o w i n g  t h e  a p p r o p r i a t e d  f u n d s  of 
t h e  o t h e r  a g e n c y  i n v o l v e d  t o  b e  u s e d  t o  r e i m b u r s e  t h e  
a p p r o p r i a t i o n  of t h e  P I a r s h a l s  S e r v i c e .  w h i l e  i t  is t r u e  
t h a t  t h o s e  d e c i s i o n s  d i d  n o t  e x p r e s s l y  c o n s i d e r  28 u.S.C. S 
1 9 2 1 ,  i t  i s  our  v i e w ,  a s  e x p l a i n e d  a b o v e ,  t h a t  n o t h i n g  
c o n t a i n e d  i n  t h a t  p r o v i s i o i l  a u t h o r i z e s  s u c h  r e i m b u r s e w e n t  or 
w o u l d  o t h e r w i s e  h a v e  a n y  e f f e c t  o n  t h e  r e s u l t  r e a c h e d  i n  
t h o s e  d e c i s i o n s .  

A c c o r d i n g l y ,  i t  is o u r  c o n c l u s i o n  t h a t  i t  i s  t h e  
r e s p o n s i b i l i t y  of t h e  M a r s h a l s  S e r v i c e  r a t h e r  t h a n  t h e  o t h e r  
a g e n c y  i n v o l v e d  t o  p a y  t h e  c o s t s  i n c u r r e d  i n  c o n n e c t i o n  w i t h  
c o u r t - o r d e r e d  s e i z u r e s  of g o o d s  by  t h e  b i a r s h a l s  S e r v i c e .  

The f i n a l  i s s u e  t h a t  m u s t  b e  r e s o l v e d  is  w h e t h e r  t h e  
p e r m a n e n t  j u d g m e n t  a p p r o p r i a t i o n ,  31 u . S . C .  5 1 3 0 4 ,  may e v e r  
b e  u s e d  t o  p a y  c o u r t  cos t s  i n c l u d i n g  s t o r a g e  c h a r g e s ,  
assessed a g a i n s t  t h e  U n i t e d -  S t a t e s  i n  a ca se  of t h i s  t y p e .  
We d o  n o t  b e l i e v e  t h e  j u d g m e n t  a p p r o p r i a t i o n  i s  a v a i l a b l e  t o  
p a y  s u c h  s t o r a g e  c h a r g e s  f o r  severa l  r e a s o n s .  

F i r s t ,  u n d e r  2 8  U . S . C .  § 2 4 1 2  cos t s  ca r .  only be 
assessed a g a i n s t  t h e  U n i t e d  S t a t e s  f o r  t h e  pur;?ose of 
" r e i r r h u r s i n g  i n  iJbiole o r  i n  p a r t  t h e  p r e v a i l i n g  p a r t y  f o r  
t h e  c o s t s  i n c u r r e d  by s u c h  p a r t y  i n  t h e  l i t i g a t i o n " .  
O r d i n a r i l y ,  h o w e v e r ,  p a y m n t  of s to rage  c h a r g e s  a f t e r  
p r o p e r t y  is s e i z e d  a n d  n e l d  by t h e  M a r s h a l s  S e r v i c e  is  t h e  
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r e s p o n s i b i l i t y  of t h e  Marshals S e r v i c e ,  a r  l e a s t  u n t i l  t h e  
case is  a d j u d i c a t e d  and r e s o l v e d .  T h u s ,  t h e r e  wo:!ld normal- 
l y  be n o  occas io r :  f o r  a court  t o  award t h e s e  c h a r g e s  a g a i n s t  
t h e  Un i t ed  S t a t e s .  

I n  t h i s  r e s p e c t ,  w e  no te  t h a t  what happened i n  t h e  case 
of t h e  U n i t e d  S t a k e s  of America v .  2 , 1 1 6  Boxes of Boned 
B e e f ,  supra ,  a p p e a r s  t o  be sonewhdt  a t y p i r y l .  I n  t h a t  case,  
a f t e r  t h e  beef  was s e i z e d  by t h e  N a r s h a l s  S .mice and h e l d  
i n  i t s  c u s t o d y  a t  t h e  Un i t ed  R e f r i g e r a t o r  S e r v i c e s  c o l d  
s t o r a g e  warehouse ,  t h e  owner  of t h e  b e e f  c o n t i n u e d  t o  pay 
t h e  s t o r a g e  c h a r g e s  u n t i l  t h e  t r i a l  cour t  d i s m i s s e d  t h e  com- 
p l a i n t  and a s s e s s e d  cos ts  a g a i n s t  t h e  U n i t e d  S t a t e s .  Never- 
t h e l e s s ,  even  i n  t h i s  c a s e  w e  do n o t  b e l i e v e  t h e  judgment  
a p p r o p r i a t i o n  i s  a v a i l a b l e  t o  pay  t h e  s t o r a g e  costs. 

The j u d q n e n t  a p p r o p r i a t i o n  is  only a v a i l a b l e  t o  pay  
judgmen t s  and c o s t s  w h e n  "payment i s  n o t  o t h e r w i s e  p r o v i d e d  
f o r  * * * ' I .  However, a s  e x p l a i n e d  a t  l e n g t h  above ,  payment 
of t h e s e  s t o r a g e  c h a r g e s  i s  o t h e r w i s e  p r o v i d e d  f o r .  I t  i s  
t h e  l e g a l  r e s p o n s i b i l i t y  of t h e  Narshals  S e r v i c e  t o  u s e  i t s  
a p p r o p r i a t i o n s  t o  pay  s t o r a g e  c h a r g e s  a f t e r  i t  seizes  and 
h o l d s  p r o p e r t y  u n l e s s  costs  a re  a s s e s s e d  a g a i n s t  t h e  owner 
u n d e r  2 1  U.S.C. S 673 or  a s i m i l a r  s t a t u t e .  We do n o t  
b e l i e v e  t h e  F I s r sha l s  S e r v i c e  may r e f u s e  t o  pay  t h e  c h a r g e s  
a n d  t h e r e b y  s h i f t  t h e  b u r d e n  of payment  e i t h e r  t o  t h e  o w n e r  
o f  t h e  p r o p e r t y  or t o  t h e  j u d c j m e n t  a p p r o p r i a t i o n .  Accord- 
i n g l y ,  i t  is  our c o n c l u s i o n  t h a t  t h e  judgment  a p p r o p r i a t i o n  
is n o t  a v a i l a b l e  t o  pay  s t o r a g e  cos t s  e i t h e r  i n  t h i s  
p a r t i c u l a r  c a s e  o r  i n  any  o t h e r  c a s e  of t h i s  t y p e .  

ComptrolleY G e n e r a l  1 

of t h e  U n i t e d  S t a t e s  
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