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Where the IFB requires that coal analysis 
reports published by the Deparment of Energy 
show that the characteristics of the coal 
produced by the bidder's mine satisfy the 
specification, a bid'that fails to demon- 
strate compliance with the specification may 
be rejected as nonresponsive because the 
requirement primarily concerns the suitabil- 
ity of the product, not the qualifications 
of the bidder. 

National Energy Resources, Inc. protests t h e  D e f e n s e  
Logistics Agency's (DLA) rejection of its bid under invita- 
tion for  b i d s  No. DLA600-81-B-0314. For the reasons stated 
below, w e  believe that DLA's rejection of National Energy's 
b i d  as nonresponsive was proper. 

Solicitation -0314 was issued by DLA to obtain a 
year's supply of coal for a number of Federal installa- 
t i o n s .  On the cover sheet to the IFB appeared the following 
notice: 

"Before submitting bids, bidder shall have 
the coal they a r e  offering sampled and 
analyzed by the Dept. of Energy, Coal 
Sampling and Inspection Office [ D O E ]  * * *. 
B i d s  offering coal from mines that have not 
been sampled and analyzed are subject to r e -  
jection pursuant to Clause D14, Eval.uation 
of O f f e r s .  " 

Clause D14 provided in pertinent part: 

"(9) The Government. w i l l  determine, based 
upon published and special reports issued 
by [ u O 3 ] ,  if the coal offered from the 'mine' 
or 'mines' s e t  forth in the of fe r  meets ail 
the requirements of the specifications shown 
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on t h e  s c h e d u l e .  
s p e c i f i c a t i o n s  w i l l  b e  r e j e c t e d  a s  nonre-  
s p o n s i v e ,  * * * I t  s h a l l  be incumbent  upon 
o f f e r o r s  t o  i n s u r e  t h a t  coa l  o f f e r e d  h a s  
been  sampled  by [DOE] p r i o r  to  s u b m i t t i n g  
a n  o f f e r .  * * * "  

Coal n o t  m e e t i n g  t h e  

Each F e d e r a l  i n s t a l l a t i o n  t o  be s u p p l i e d  u n d e r  t h i s  
I F R  had i t s  own u n i q u e  requirements as  t o  t h e  methods  by 
which  and times d u r i n g  which coal c o u l d  be d e l i v e r e d ,  t h e  
t y p e  of coal i t s  equ ipmen t  c o u l d  u t i l i z e  and t h e  amount of 
coal i t  was e s t i m a t e d  would be requi red  e a c h  month. 
T h e r e f o r e ,  w i t h  r e s p e c t  t o  e a c h  i n s t a l l a t i o n ,  t h e  I F B  
c o n t a i n e d  a page  upon which t h i s  in format ion  was l i s t e d ,  
i n c l u d i n g  t h e  "minimum s p e c i f i c a t i o n  q u a l i t y "  of t h e  coal 
r e q u i r e d  a t  t h a t  i n s t a l l a t i o n .  On 'the r e v e r s e  of e a c h  page  
t he re  was an  e s s e n t i a l l y  i d e n t i c a l  l i s t i n g  o f  t h e  p h y s i c a l  
c h a r a c t e r i s t i c s  o f  t h e  coal to  be supp l i ed ,  b e s i d e  each of 
which  was a b l a n k  to  b e  f i l l e d  i n  by t h e  b i d d e r .  T h e  
i n fo rma t ion  e n t e r e d  by each b i d d e r  c o n s t i t u t e d  t h e  b i d d e r ' s  
" g u a r a n t e e d  a n a l y s i s "  f o r  t h a t  item. I n  a d d i t i o n ,  t h e  
b i d d e r  was to  i d e n t i f y  t h e  mine o r  mines  from w h i c h  t h e  
coal was to  be s u p p l i e d .  As w e  have  o u t l i n e d  a b o v e ,  a f t e r  
b i d  o p e n i n g ,  DLA w o u l d  d e t e r m i n e  from reports on f i l e  a t  
DOE w h e t h e r  coal from t h a t  mine o r  mines  was of t h e  minimum 
r e q u i r e d  q u a l i t y .  

A t  issue i n  t h i s  case is t h e  a c c e p t a b i l i t y  o f  N a t i o n a l  
E n e r g y ' s  h i d  u n d e r  Item N o .  4 ,  which  was f o r  50 ,250  t o n s  of 
b i t u m i n o u s  coa l  t o  he  d e l i v e r e d  to  W r i g h t - P a t t e r s o n  A i r  
Force Base, Ohio.  The "minimum s p e c i f i c a t i o n  q u a l i t y "  
l i s t e d  by DLA f o r  t h i s  item i n c l u d e d  a minimum A s h  
S o f t e n i n g  T e m p e r a t u r e  (AST) of 2 , 6 0 0  d e g r e e s  f a h r e n h e i t .  
N a t i o n a l  Energy e n t e r e d  t h i s  f i g u r e  i n  i t s  b i d  a s  p a r t  
of i t s  " g u a r a n t e e d  a n a l y s i s "  w h i c h  i n  e v e r y  o t h e r  
respect, a s  w e l l ,  e i t he r  e q u a l e d  or exceeded  DLA's 

b i d  t h a t  i t  would s u p p l y  coal f rom t h e  H a r d l y  Able  Mine, 
Manches t e r ,  Kentucky.  

c requirements. N a t i o n a l  Energy t h e n  i n d i c a t e d  i n  i t s  

A t  t h e  time of b i d  o p e n i n g  DOE had i s s u e d  s e v e n  
repor t s  a n a l y z i n g  coa l  from t h e  H a r d l y  Able Mine. These  
reports,  when a v e r a g e d ,  r e s u l t e d  i n  a n  AST of 2 , 5 0 8  
d e g r e e s .  DLA's e v a l u a t i o n  of N a t i o n a l  E n e r g y ' s  b i d ,  
however ,  s h o w s  an a v e r a g e  AST of 2 , 5 4 5  d e g r e e s  b a s e d  
upon f i v e  r e p o r t s .  O n  t h e  b a s i s  o f  t h i s  e v a l u a t i o n ,  DLA 
r e j e c t e d  N a t i o n a l  E n e r g y ' s  h i d  a s  n o n r e s p o n s i v e .  
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N a t i o n a l  Energy  c o n t e n d s  t h a t  DLA a r b i t r a r i l y  s e l e c t e d  
f i v e  reports  t o  e v a l u a t e  t h e  c h a r a c t e r i s t i c s  of coal from 
t h e  H a r d l y  Able M i n e  and k h a t ,  had t h e  o u t d a t e d  reports 
been  i g n o r e d  and o n l y  t h e  f i v e  most r e c e n t  o n e s  c o n s i d e r e d ,  
t h e  r e s u l t i n g  a v e r a g e  AST would have  been an  acceptable 
2 , 6 2 2  d e g r e e s .  N a t i o n a l  Energy a r g u e s  f u r t h e r  t h a t  because 
t h e  H a r d l y  A b l e  Mine c o n s i s t s  o f  t h r e e  separate s t r i p p i n g  
o p e r a t i o n s ,  e a c h  p r o d u c i n g  coal w i t h  d i f f e r e n t  c h a r a c t e r i s -  
t i c s ,  i t  c o u l d  have  b l e n d e d  t h e  coal t o  meet DLA's stated 
AST r e q u i r e m e n t s ,  a s  i t  h a s  done  i n  t h e  p a s t  u n d e r  o t h e r  
DLA c o n t r a c t s .  For t h i s  same r e a s o n ,  N a t i o n a l  Energy  u r g e s  
t h a t  a n y  a n a l y s i s  of coal d e l i v e r e d  unde r  c o n t r a c t s  
r e q u i r i n g  a n  AST less t h a n  2 ,600  d e g r e e s  s h o u l d  n o t  he 
c o n s i d e r e d  e v i d e n c e  o f  i ts  a b i l i t y  to  comply w i t h  t h e  2,600 
d e g r e e  r e q u i r e m e n t .  F i n a l l y ,  N a t i o n a l  Energy c o n t e n d s  t h a t  
DLA s h o u l d  have c o n d u c t e d  a p reaward  s u r v e y  of t h e  H a r d l y  
Able Mine to d e t e r m i n e  w h e t h e r  i t  c o u l d  p roduce  coal t h a t  
s a t i s f i e s  t h e  s r s c i f i c a t i o n  r e q u i r e m e n t s  s ince ,  i n  N a t i o n a l  
E n e r g y ' s  v iew,  t h e  q u e s t i o n  w h e t h e r  i t s  source of s u p p l y  is 
s a t i s f a c t o r y  c o n c e r n s  i t s  a b i l i t y  t o  pe r fo rm,  a mat ter  of 
r e s p o n s i b i l i t y ,  n o t  h i d  r e s p o n s i v e n e s s .  

DLA c o n t e n d s  t h a t  t h e  c h a r a c t e r i s t i c s  o f  t h e  coa l  i t  
purchases m u s t  be sampled i n  advance  of b i d d i n g  because 
coal c h a r a c t e r i s t i c s  v a r y  w i d e l y  from mine to mine and t h e  
Government ' s  f a c i l i t i e s  a r e  d e s i g n e d  to  burn  coal w i t h  
s p e c i f i c  s e t s  of c h a r a c t e r i s t i c s .  DLA a r g u e s  t h a t  i n  o r d e r  
t o  pro tec t  t h e  Governmen t ' s  i n t e r e s t  u n d e r  t h e s e  circum- 
s t a n c e s ,  i t  m u s t  have  t h e  a b i l i t y  t o  m a t c h  t h e  coal o f f e r e d  
w i t h  t h e  s p e c i f i c  r e q u i r e m e n t s  o f  a p a r t i c u l a r  f a c i l i t y .  
Sampl ing  a f t e r  t h e  f a c t  is n o t  s a t i s f a c t o r y  f o r  these 
p u r p o s e s ,  DLA u r g e s ,  s i n c e  DOE may n o t  be  a b l e  to  c o n d u c t  
t i m e l y  coal a n a l y s i s  tes ts  upon r e q u e s t ,  w h i c h  c o u l d  r e s u l t  
i n  t h e  d e l i v e r y  o f  u n a c c e p t a b l e  coa l ,  n e c e s s i t a t i n g  t h e  
p r o c u r e m e n t  of r e p l a c e m e n t  coal.  DLA d i s t i n g u i s h e s  between 
t h i s  process o f  u s i n g  h i s t o r i c a l  pe r fo rmance  i n f o r m a t i o r ,  t o  
d e t e r m i n e  t h e  r e s p o n s i v e n e s s  o f  t h e  p r o d u c t  o f f e r e d  and 
p reaward  s u r v e y s ,  which  concern a b i d d e r ' s  respons ib i l -  
i t y .  I n  a r g u i n g  t h i s  d i s t i n c t i o n ,  DLA re l ies  upon J-e-ns-en 
Co-r-po-r-qt-i-qn, 6 0  Comp. Gen. 543 ( 1 9 8 1 ) ,  81-1 CPD 5 2 4 ,  w h e r e  
be h e l d  t h a t  i n f o r m a t i o n  b e a r i n g  on  t h e  p e r f o r m a n c e  h i s t o r y  
o f  t h e  p r o d u c t  t o  be f u r n i s h e d  i n v o l v e d  a matter of b i d  
r e s p o n s i v e n e s s  which  c o u l d  n o t  be f u r n i s h e d  a f t e r  b i d  
o p e n i n g .  C o n s e q u e n t l y ,  DLA b e l i e v e s  t h a t  a preaward  s u r v e y  
wou ld  b e  i n a p p r o p r i a t e .  

DLA f u r t h e r  a d v i s e s  t h a t  t h e  a p p a r e n t  d i s c r e p a n c y  
between t h e  f i v e  coa l  a n a l y s i s  r e p o r t s  f o r  t h e  H a r d l y  Able  
Mine n o t e d  i n  DLA's e v a l u a t i o n  a n d  t h e  s even  r e p o r t s  
a c t u a l l y  i s s u e d  by DOE was t h e  r e s u l t  of an  error,  b u t  t h a t  

P 
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because t h e  m i s t a k e  was i n  N a t i o n a l  E n e r g y ' s  f a v o r  t h e  f i r m  
was n o t  p r e j u d i c e d .  DLA p o i n t s  o u t  t h a t  i n  f o u r  of t h e  
s e v e n  samples t e s t ed  b y  DOE, t h e  i-Iardly Able Mine p r o d u c e d  
coal w i t h  a n  AST l e s s  t h a n  t h e  s p e c i f i e d  2 , 6 0 0  d e g r e e s ,  
w h i c h  is a c o n s i s t e n t  i n d i c a t i o n  t h a t  t h e  c h a r a c t e r i s t i c s  
of t h e  coa l  p r o d u c e d  b y  t h i s  mine  do n o t  s a t i s f y  t h e  
s p e c i f i c a t i o n .  F u r t h e r ,  DLA r e p o r t s  t h a t  t h e  s o l i c i t a t i o n  
c l a u s e  requires DLA t o  c o n s i d e r  a l l  DOE coal a n a l y s i s  
repor t s  for  t h e  n i n e  i n  q u e s t i o n .  For t h e s e  r e a s o n s ,  DLA 
a r g u e s  t h a t  i t  s h o u l d  n o t  i g n o r e  a n y  reports i n  e v a l u a t i n g  
t h e  c h a r a c t e r i s t i c s  o f  coal p r o d u c e d  by t h e  Hardly Able 
Mine. DLA s u g g e s t s  t h a t  i f  coa l  i s  i n  f a c t  b e i n g  p r o d u c e d  
from t h r e e  separa te  s i t e s  a t  t h e  H a r d l y  Able Mine, t h e  
operator  s h o u l d  o b t a i n  a separate  DOE coa l  a n a l y s i s  fo r  
each s i t e  a n d  o f f e r  coal  f r o m  t h e  s i t e  t h a t  meets DLA's 
r e q u i r e m e n t s  i n  f u t u r e  p r o c u r e m e n t s .  

c 

The f i r s t  q u e s t i o n  f o r  r e s o l u t i o n  is  w h e t h e r  DLA may 
p r o p e r l y  c o n s i d e r  DOE'S coal a n a l y s i s  reports i n  d e t e r m i n -  
i n g  h i d  r e s p o n s i v e n e s s ,  t h a t  i s ,  t h e  a c c e p t a b i l i t y  of t h e  
b i d .  I n  g e n e r a l ,  s o l i c i t a t i o n  terms r e l a t i n g  to  a b i d d e r ' s  
c a p a b i l i t y  a n d  e x p e r i e n c e  are  m a t t e r s  of r e s p o n s i b i l i t y ,  
w h i l e  those c o n c e r n e d  w i t h  t h e  h i s t o r y  of t h e  p r o d u c t  to  
be f u r n i s h e d  a re  mat te rs  of r e s p o n s i v e n e s s .  
B-203391.4,  A p r i l  1, 1 9 8 2 ,  82-1 CPD 292; 52 Comp.  Gen. 647  
( 1 9 7 3 ) .  I f  i t  i s  a q u e s t i o n  of r e s p o n s i v e n e s s ,  t h e  b i d  a s  
s u b m i t t e d  m u s t  r e p r e s e n t  a n  u n e q u i v o c a l  o f f e r  to  provide 
t h e  p r o d u c t  c a l l e d  f o r  i n  t o t a l  c o n f o r m a n c e  w i t h  t h e  
s p e c i f i c a t i o n .  Ed-w. KO-ch-arian -& Company-, Jnc .  , 58 C o m p .  
Gen. 2 1 4 ,  217 ( 1 3 7 9 ) r  79-1 'CPD 20. 'On t h e  o t h e r  h a n d ,  
i n f o r m a t i o n  b e a r i n g  o n  a b i d d e r ' s  r e s p o n s i b i l i t y  may 
be f u r n i s h e d  a f t e r  h i d  o p e n i n g .  
I n c . ,  B-206569, March 1 9 ,  1 9 8 2 ,  82 -1  C P D  261. The d i s -  
t i n c t i o n  b e t w e e n  t h e  t w o  c o n c e p t s  is n o t  always easy to  
draw a s  some s o l i c i t a t i o n  p r o v i s i o n s  seem to r e l a t e  t o  b o t h  
t h e  b i d d e r  a n d  t o  t h e  p r o d u c t  a n d  i t  becomes  n e c e s s a r y  t o  

w o r d i n g  of t h e  s o l i c i t a t i o n  p r o v i s i o n .  See Ph-0e.n.i.x .Power 
Sy-stems, B-204038, November 2 ,  1981 ,  81-2 CPD 3 7 4 ;  E.C. 
Ca-mpbel l ,  1-nc. ,  3 -203581,  October 9 ,  1 9 8 1 ,  81-2 CPD 295. 
T h i s  is n o t  t o  s a y ,  however, t h a t  t h e  c o n t r a c t i n g  a g e n c y  
may make a s u b j e c t  w h i c h  is n o t  a m a t t e r  o f  r e s p o n s i v e n e s s  
i n t o  a q u e s t i o n  of r e s p o n s i v e n e s s  by t h e  terms of t h e  
s o l i c i t a t i o n .  Care.er C.ons~u-l.t.a-n.t.s-, .I-n.c,. , B-198727 , Octo- 
ber 1 6 ,  1 9 8 0 ,  X d - 2 - B D  285. 

I F R , .  .I.n-c. , 

??a.rk .Du-nning . I . n d u s t r i e s ,  
- 

L a s c e r t a i n  t h e  i n t e n t i o n  of t h e  a g e n c y  by  e x a m i n i n g  t h e  
_ y d  

Here, i t  is  c l ea r  t h a t  DLA i n t e n d e d  t o  r e l y  upon t h e  
DOE repor t s  to  d e t e r m i n e  r e s p o n s i v e n e s s ,  t h a t  i s ,  w h e t h e r  
t h e  coal i t  was t i e ing  o f f e r e d  f rom a d e s i g n a t e d  mine  would  
s a t i s f y  t h e  s p e c i f i c a t i o n  and t h u s  w h e t h e r  a h i d  o f f e r i n g  
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such coal was responsive to those specifications. We 
agree that the DOE reports may properly be used for  this 
purpose because the reports primarily concern the 
characteristics of the coal itself, something not altered 
by the bidder's competence, experience or ability to mine 
coal. Also, we recognize DLA's special need to match the 
characteristics of the coal it procures with the particular 
coal burning installation, and the difficulties that would 
result if non-conforming coal were delivered to the 
installation. :4oreover, we are persuaded by DLA's argument 
that it has no assurance that it will otherwise he able to 
obtain timely coal analysis reports from DOE if it is 
unable to rely upon DOE's published reports to determine 
responsiveness at the time of bid opening. In these 
circumstances, we believe that the solicitation properly 
restricted consideration to those bids where the published 
DOE coal analysis report indicate that the designated mine 
contains coal conforming to the specification. 

A s  to DLA's actual determination, based upon DOE's 
coal analysis reports, that coal produced by the Hardly 
Able Mine would not satisfy the specification require- 
ments, our Office will defer to the procuring agency's 
technical judgments unless it is clear from the record that 
it is erroneous or arbitrary, 
B-201025.2, July 8, 1931, 81-2 CPD 19. DLA advises that it 
considered all of the available DOE coal analysis reports 
for the Hardly Able Mine. While consideration of only the 
five most recent reports would have resulted in an accept- 
able AST, we cannot say that csnsideration of all availaSle 
reports was arbitrary or unreasonable. A s  noted above, 
four of the seven samples resulted in an AST of less than 
2,600 degrees. We recognize that there is an unexplained 
discrepancy between DLA's evaluation annotation on National 
Energy's hid form and its late;: calculations based upon all 
seven DOE coal analysis reports, but because National 
Energy's hid was nonresponsive to the AST specification 
under either alternative, National Energy suffered no 
prejudice through this error. 

See E. C. Campbell, Inc., _-a- 
LI __-- 

Finally, National Energy's explanation that the Hardly 
Able Mine consists of three separate stripping operations, 
each producing coal with different characteristics which 
could 'ne combined to meet the specification requirements 
does not alter our conclusion. DOE'S published reports 
must demonstrate that all coal offered complies with the 
specification requirements and it is incumbent upon the 
bidder to take the necessary steps, such as obtaining 
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sepa ra t e  DOE coal a n a l y s i s  r e p o r t s  f o r  each s t r i p p i n g  
ope ra t ion ,  t o  i n s u r e  t h a t  DOE'S r e p o r t s  f a i r l y  r e f l e c t  the 
c h a r a c t e r i s t i c s  of t h e  coal offered. 

The p r o t e s t  is d e n i e d .  

Comptroll e n e r a l  0 of the U n i t e d  S t a t e s  
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