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Protest that procurement should have been 
formally advertised rather than competi- 
tively negotiated is untimely, since 
solicitation clearly stated that procure- 
ment was negotiated and protest was not 
filed prior to the closing date for 
receipt of proposals. 

Traditional matters of responsibility may 
be used to evaluate technical acceptabil- 
ity in negotiated procurements. When a 
small business is found to be unacceptable 
in such circumstances, the certificate of 
competency procedures d o  not apply. 

Protester's contention that agency could 
have cured deficiencies in initial 
proposal by resorting to protester or 
other sources is rejected, since it is 
offeror's responsibility to demonstrate 
acceptability in its proposal, RFP 
provided for use of additional sources 
only to "verify" information already in 
proposal and RFP reserved to Government 
right to make award based on initial 
proposals without discussions. 

Protest that actual evaluation scheme 
which weighted factors and subfactors w a s  
not in accordance with evaluation criteria 
in R F P ,  which only listed main factors in 
order of importance, is denied. Listing 
of weights is not required and subfactors 
may be used so 1or.g as they are reasonably 
and logically related to main factors, as 
these are. 

Anderson Engineering and Testing Company (Anderson) 
protests the  3;rard of .3 c o n t r i c t  for sil5c;urface c x ; J l o r 2 t i o n ,  
laboratory soil testing and related services to Gulf 
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D r i l l i n g  Company, I n c .  ( G u l f ) ,  u n d e r  reques t  f o r  p r o p o s a l s  
(RFP) N o .  DACW66-82-R-0019 i s s u e d  by t h e  Memphis D i s t r i c t ,  
Corps o f  E n g i n e e r s  (Corps) .  

Anderson  c o n t e n d s  t h a t  t h e  r e q u i r e m e n t  s h o u l d  have  b e e n  
a d v e r t i s e d  r a t h e r  t h a n  n e g o t i a t e d ,  t h a t  t h e  Corps i m p r o p e r l y  
found i t s  p r o p o s a l  t o  be  t e c h n i c a l l y  u n a c c e p t a b l e ,  t h a t  t h e  
e v a l u a t i o n  w a s  n o t  b a s e d  on t h e  c r i t e r i a  s t a t ed  i n  t h e  RFP, 
and t h a t  t h e  Corps e r r e d  i n  n o t  s e n d i n g  i t s  proposal  to  t h e  
S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  f o r  a c e r t i f i c a t e  o f  
competency ( C O C )  d e t e r m i n a t i o n .  

We d i s m i s s  t h e  g round  c o n c e r n i n g  a d v e r t i s i n g  v e r s u s  
n e g o t i a t i o n  a s  u n t i m e l y  and d e n y  t h e  p ro t e s t  on a l l  o t h e r  
g r o u n d s  . 

The RFP was c o m p e t i t i v e l y  n e g o t i a t e d  and 100 p e r c e n t  
set-aside f o r  small  b u s i n e s s e s .  S e c t i o n  "M" o f  t h e  RFP s e t  
f o r t h  t h e  e v a l u a t i o n  f a c t o r s  f o r  award and t h e  manner  i n  
which  p r o p o s a l s  wou ld  be e v a l u a t e d .  The i n i t i a l  p a r a g r a p h  
s t a t e d :  

" E v a l u a t i o n  o f  Proposals.  O f f e r o r ' s  
proposals s h a l l  be examined  and e v a l u a t e d  
b a s e d  o n  t h e  f a c t o r s  l i s t e d  below.  I t  is t h e  
r e s p o n s i b i l i t y  o f  t h e  o f f e r o r  t o  p r o v i d e  
i n f o r m a t i o n ,  e v i d e n c e  o r  e x h i b i t s  which  
c l e a r l y  d e m o n s t r a t e s  t h e  a b i l i t y  t o  s a t i s -  
f a c t o r i l y  r e s p o n d  to  c o n t r a c t  r e q u i r e m e n t s  
and  t h e  f a c t o r s  l i s t e d  below." 

The n e x t  p a r a g r a p h  e x p l a i n e d  t h a t  a n  i n i t i a l  e v a l u a t i o n  
of proposals w o u l d  be made u s i n g  t h e  s t a t e d  e v a l u a t i o n  
c r i t e r i a  i n  order  t o  d e t e r m i n e  t h e  proposals e l i g i b l e  f o r  
award.  The  e v a l u a t i o n  c r i t e r i a  were t h e n  l i s t e d  i n  o r d e r  o f  
i m p o r t a n c e  a s  f o l l o w s :  

"a. Cost of Work. A l l  p r o p o s a l s  must  
i n c l u d e  p r ice  proposals t o  be c o n s i d e r e d  f o r  
award .  

"b. S p e c i a l i z e d  E x p e r i e n c e  t o  P e r f o r m  t h e  
Work R e q u i r e d .  Proposal m u s t  c l e a r l v  
demons t;a t e  the of f g r o r  s f u l l  knowlgdge and 
u n d e r s t a n d i n g  o f ,  a n d  e x p e r i e n c e  i n ,  a l l  
m e t h o d s ,  t e c h n i q u e s  and s t a n d a r d s  r equ i r ed  by 
t h e  c o n t r a c t  f o r  t h e  p e r f o r m a n c e  of t h e  
work . 
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"c. Q u a l i f i c a t i o n s  a n d  C a p a b i l i t i e s  o f  Key 
P e r s o n n e l .  P r o p o s a l s  m u s t  c l e a r l y  demon- 
s t r a t e  t h a t  t h e  c a p a b i l i t y ,  b a c k g r o u n d  a n d  
e x p e r i e n c e  of k e y  p e r s o n n e l  r e spons ib l e  f o r  
t h e  a d m i n i s t r a t i o n  a n d  s e r v i c i n g  o f  t h e  
c o n t r a c t  are  s u c h  to  i n s u r e  s u c c e s s f u l  
p e r f o r m a n c e  of t h e  work e f f o r t  r e q u i r s d  by 
t h e  c o n t r a c t .  

"d. C a p a b i l i t y  t o  Complete t h e  Work i n  t h e  
R e q u i r e d  T i m e .  P r o p o s a l  m u s t  c l e a r l y  demon- 
s t r a t e  t h e  a b i l i t y  of t h e  o f f e r o r  to  p r o v i d e  
t h e  r e q u i r e d  number of c o m p e t e n t  p e r s o n n e l  
a n d  t h e  r e q u i r e d  e q u i p m e n t  a n d  p l a n t  w i t h i n  
t h e  t i m e  f r a m e  r e q u i r e d  by  t h e  c o n t r a c t  a n d  
t o  s a t i s f a c t o r i l y  complete work a s s i g n m e n t s  
w i t h i n  t h e  t i m e  r e q u i r e m e n t s  o f  t h e  
c o n t r a c t  ." 
The s o l i c i t a t i o n  p r o v i d e d  t h a t  t h e  Corps may c o n t a c t  

r e f e r e n c e s  s u b m i t t e d  by o f f e r o r s  a n d  may u s e  i n f o r m a t i o n  i n  
t h e  Corps of E n g i n e e r s  A r c h i t e c t - E n g i n e e r  C o n t r a c t  S u p p o r t  
System (ACASS) t o  " v e r i f y  i n f o r m a t i o n  p r o v i d e d  w i t h i n  t h e  
offeror 's  proposal." ( E m p h a s i s  s u p p l i e d . )  

The RFP s t a t e d  f u r t h e r  t h a t  t h e  Governmen t  m i g h t  
c o n d u c t  d i s c u s s i o n s  w i t h  o f f e r o r s  i n  t h e  c o m p e t i t i v e  r a n g e ,  
b u t  r e s e r v e d  t h e  r i g h t  t o  a w a r d  based o n  i n i t i a l  proposals 
w i t h o u t  d i s c u s s i o n s .  F i n a l l y ,  t h e  s o l i c i t a t i o n  p r o v i d e d  
t h a t  award wou ld  b e  made t o  " t h a t  r e s p o n s i b l e  o f f e r o r  whose 
o f f e r  c o n f o r m i n g  to  t h e  s o l i c i t a t i o n  is c o n s i d e r e d  t o  b e  
most a d v a n t a g e o u s  to  t h e  Governmen t ,  p r i c e  a n d  o t h e r  f a c t o r s  
i n c l u d e d . "  ( E m p h a s i s  i n  o r i g i n a l . )  

F o u r t e e n  t i m e l y  proposals  were r e c e i v e d  i n  r e s p o n s e  t o  
t h e  RFP a n d  were e v a l u a t e d .  Ten p r o p o s a l s ,  i n c l u d i n g  
A n d e r s o n ' s ,  were r e j e c t e d  a s  t e c h n i c a l l y  u n a c c e p t a b l e .  
The  f o u r  r e m a i n i n g  proposals  were e v a l u a t e d  f u r t h e r ,  b u t  n o  
d i s c u s s i o n s  were c o n d u c t e d .  Award was made to  G u l f  b a s e d  o n  
i t s  i n i t i a l  offer, w h i c h  w a s  t h e  lowest cos t  o f f e r  of t h e  
f o u r .  Gulf's cos t  was $ 6 4 , 0 1 9 ;  A n d e r s o n ' s  was $ 5 7 , 8 8 0 .  

C o n c e r n i n g  A n d e r s o n ' s  c o n t e n t i o n  t h a t  t h e  r e q u i r e m e n t  
s h o u l d  h a v e  b e e n  p r o c u r e d  by  f o r m a l  a d v e r t i s i n g ,  p r o t e s t s  o f  
apparent i n p r o p r i e t i e s  i n  a n  RFP m u s t  b e  f i l e d  p r i o r  t o  t h e  
c l o s i n g  d a t e  for r a c e i p t  o f  i n i t i a l  proposals  i n  order  t o  be  
c o n s i d e r e d  t i m e l y .  4 C.F.R. § 21.2(b){l) ( 1 9 8 2 ) .  The  
s o l i c i t a t i o n  here c l e a r l y  i n d i c a t e d  t h a t  i t  w a s  n e g o t i a t e d  
and g a v e  t h e  s t a t u t o r y  e x c e p t i o n  p e r m i t t i n g  n e g o t i a t i o n .  
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Thus, this basis of protest was apparent from the solicita- 
tion. Since it was not protested prior to the closing date, 
it is untimely and not for consideration. International 
Business Investments, Inc., B-204429, January 6, 1982, 82-1 
CPD 16. 

The essence of Anderson's complaint is twofold. First, 
that the evaluation criteria are matters of responsibility, 
not *responsivenessID' and that, therefore, the Corps should 
have gone beyond Anderson's offer to determine its 
acceptability. Second, that, if the Corps had doubts 
concerning Anderson's responsibility, it was required to 
submit Anderson's offer to SBA for a COC determination. 
Anderson cites a number of GAO decisions involving 
advertised procurements in support of its position. 

Anderson's arguments might have some validity if this 
was a formally advertised procurement, but it was not. Con- 
sequently, Anderson's legal citations are inapposite. As 
Anderson has recognized, to a large degree the evaluation 
criteria do consist of factors that are traditionally 
matters of responsibility. However, we have long held that 
in negotiated procurements, it is appropriate to use tradi- 
tional responsibility factors as technical evaluation cri- 
teria and to judge technical proposals on that basis. 
Electrospace Systems, Inc., 58 Comp. Gen. 415, 425 (19791, 
79-1 CPD 264; Design Concepts, Inc., B-184754, December 24, 
1975, 75-2 CPD 410; 53 Comp. Gen. 388 (1973); 52 Comp. Gen. 
854 (1973). If a small business is found to be technically 
deficient in such situations, COC procedures are not appli- 
cable. R. H. Ritchey, B-205602, July 7, 1982, 82-2 CPD 28; 
Electrospace Systems, Inc., supra. 

Anderson's proposal which resulted in the finding that 
Anderson's proposal was technically unacceptable. Anderson 
admits that many of the deficiencies exist, but argues that 
the information to cure them was readily available from 
Anderson or ACASS. Generally, the tecnnical acceptability 
of proposals must be based only on what is contained in the 
proposals, not on infornation obtained from other sources. 
See, e . g . ,  Mutual of Onaha Insurance Company, B-201710, 
January 4 ,  1982, 8T-1 CPD 2; University of New Orleans, 
B-184194, January 14, 1976, 76-1 CPD 22. It is well settled 
that an offeror must demonstrate affirmatively the merits of 
its proposal and it runs the risk of proposal rejection if 
it fails to do so clearly. Centurion Films, Inc., 8-205570, 
March 25, 1982, 82-1 CPD 285. Additionally, the RFP stated 
that ACASS could be used to "verify" information already in 

- 

In this case, the agency has pointed to deficiencies in 

- -  

- 
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a proposal. I t  d i d  n o t  s t a t e  t h a t  i t  would be u s e d  t o  c u r e  
a proposal. M o r e o v e r ,  t h e  RFP  r e s e r v e d  t o  t h e  Governmen t  
t h e  r i g h t  to  award a c o n t r a c t  based o n  i n i t i a l  proposals 
w i t h o u t  d i s c u s s i o n s .  A c c o r d i n g l y ,  w e  r e j ec t  A n d e r s o n ' s  
a r g u m e n t .  See C e n t u r i o n  F i l m s ,  I n c . ,  s u p r a ;  S h a p e 1 1  
Governmen t  H o u s i n g ,  I n c .  a n d  G o l d r i c h  and  Kest ,  I n c . ,  55 
Comp. Gen. 839 ( 1 9 7 6 ) ,  76-1 C P D  1 6 1 .  

- 

A n d e r s o n  a l s o  ra i ses  a p e r i p h e r a l  a r g u m e n t  w h i c h  is  
e i t h e r  u n t i m e l y  o r  w i t h o u t  meri t .  Ander son  c o m p l a i n s  t h a t  
t h e  e v a l u a t i o n  c r i t e r i a  s h o u l d  be m a t h e m a t i c a l l y  precise  i f  
possible  a n d  s h o u l d  b e  d i sc losed  i n  t h e  RFP. I n  t h a t  
r e g a r d ,  A n d e r s o n  a r g u e s  t h a t  t h e  w e i g h t i n g  o f  t h e  f a c t o r s  
a n d  s u b f a c t o r s  u s e d  i n  t h e  e v a l u a t i o n  was n o t  d i sc losed  i n  
t h e  RFP. To t h e  e x t e n t  t h a t  A n d e r s o n  is a r g u i n g  t h a t  t h e  
e v a l u a t i o n  c r i t e r i a  were n o t  s u f f i c i e n t l y  p r e c i s e ,  t h i s  
b a s i s  f o r  p r o t e s t  is u n t i m e l y  b e c a u s e  i t  is  a n  a p p a r e n t  
s o l i c i t a t i o n  i m p r o p r i e t y  n o t  ra i sed  p r i o r  t o  t h e  c l o s i n g  
date for r ece ip t  o f  proposals.  See Memorex C o r p o r a t i o n ,  
B-196130, October 1 2 ,  1 9 7 9 ,  7 9 - 2 P D  252.  

To  t h e  e x t e n t  t h a t  A n d e r s o n  is  a r g u i n g  t h a t  t h e  a c t u a l  
e v a l u a t i o n  was n o t  i n  a c c o r d a n c e  w i t h  t h e  s t a t e d  c r i t e r i a  
b e c a u s e  t h e  w e i g h t i n g  a n d  s u b f a c t o r  w e i g h t i n g  were n o t  
d i sc losed ,  t h i s  b a s i s  f o r  p r o t e s t  is d e n i e d .  We h a v e  h e l d  
t h a t  s u c h  w e i g h t i n g  n e e d  n o t  b e  d i sc losed  i n  a n  RF3--only 
t h e  r e l a t i v e  i m p o r t a n c e  of t h e  m a i n  f a c t o r s  is r e q u i r e d  t o  
be revealed. P r o s e a r c h ,  B-206316,  J u n e  3 0 ,  1 9 8 2 ,  82-1 
CPD 636 .  A l s o T u n r e v e a l e d  s u b f a c t o r s  may be used  i n  
e v a l u a t i n g  t h e  p roposa ls  so l o n g  a s  t h e y  a re  r e a s o n a b l y  and  
l o g i c a l l y  r e l a t ed  to t h e  m a i n  f a c t o r s .  Human R e s o u r c e s  
R e s e a r c h  O r g a n i z a t i o n ,  B-203302, J u l y  8 ,  1 9 8 2 ,  82-2 C P D  3 1 .  
A n d e r s o n  h a s  not a r g u e d  a n d  w e  d o  n o t  f i n d  t h a t  t h e  s u b -  
f a c t o r s  a re  n o t  r e a s o n a b l y  a n d  l o g i c a l l y  r e l a t e d  t o  t h e  ma in  
factors .  

Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  




