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C o m p l a i n t  a g a i n s t  a c t i o n  o f  g r a n t e e  f i l e d  
w i t h  GAO 1 6  work ing  d a y s  a f t e r  a n  a d v e r s e  
a g e n c y  d e c i s i o n  w i l l  be c o n s i d e r e d  s i n c e  
c o m p l a i n t  w a s  f i l e d  w i t h i n  a " r e a s o n a b l e "  
t i m e .  

I n d i a n  Housing A u t h o r i t y  (IHA) had a 
r e a s o n a b l e  basis  f o r  r e j e c t i n g  b i d  s u b m i t t e d  
by f i r m  t h a t  by b i d  o p e n i n g  had n o t  demon- 
s t r a t e d  t o  I H A ' s  s a t i s f a c t i o n  t h r o u g h  a re- 
q u i r e d  " p r e q u a l i f  i c a t i o n  s t a t e m e n t "  t h a t  i t  
was a q u a l i f i e d  Indian-owned o r g a n i z a t i o n  o r  
Indian-owned e n t e r p r i s e .  

Brad ley  C o n s t r u c t i o n ,  I n c .  ( B r a d l e y ) ,  h a s  f i l e d  a com- 
p l a i n t  c o n c e r n i n g  t h e  r e f u s a l  of t h e  Zuni  Hous ing  A u t h o r i t y  
( Z H A )  t o  c o n s i d e r  i ts  b i d  s u b m i t t e d  i n  r e s p o n s e  to  a n  
i n v i t a t i o n  for  b i d s  f o r  a c o n s t r u c t i o n  c o n t r a c t  fo r  t h r e e  
D e m o n s t r a t i o n  Housing U n i t s  i n  t h e  Zuni  P u e b l o  I n d i a n  
R e s e r v a t i o n  for  project  N o .  NM19-11. B i d s  were l i m i t e d  to  
1 0 0 - p e r c e n t  Indian-owned o r g a n i z a t i o n s  and  Indian-owned 
economic  e n t e r p r i s e s  and b i d  o p e n i n g  was s c h e d u l e d  f o r  
December 11, 1981.  Brad ley  c o n t e n d s  t h a t  t h e  ZHA a r b i -  
t r a r i l y  and  c a p r i c i o u s l y  r e f u s e d  t o  c o n s i d e r  i t s  b i d  which 
was r e t u r n e d  unopened.  Brad ley  a l so  ob jec t s  to  t h e  s u b s e -  
q u e n t  i s s u a n c e  of a n o t h e r  s o l i c i t a t i o n  which  was n o t  l i n i t e d  
to  Indian-owned f i r m s  and  t h e  award t o  Hunt B u i l d i n g  Corso- 
r a t i o n  ( H u n t )  . 

Based upon our r e v i e w  o f  t h e  r e c o r d ,  w e  d e n y  t h e  
c o m p l a i n t .  

Background 

On J a n u a r y  1 6 ,  1 9 7 6 ,  t h e  U n i t e d  S t a t e s  of America and 
t h e  ZHA e n t e r e d  i n t o  A n n u a l  C o n t r i b u t i o n s  Contract m.  57- 
6 5 1 ,  p u r s u a n t  t o  t h e  U n i t e d  S t a t e s  Housing A c t  of 1 9 3 7 ,  
42  U.S.C. § 1437 -- e t  seq. ( 1 9 7 6 1 ,  and t h e  Depar tmen t  of 
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Housing  and  Urban Development  A c t ,  42 U.S.C. § 3531 ( 1 9 7 6 ) .  
Under t h e  Annual  C o n t r i b u t i o n s  C o n t r a c t  ( A C C )  t h e  ZHA a g r e e s  
to d e v e l o p  and operate l o w - r e n t  h o u s i n g  projects  and t h e  
Government  a g r e e s  to  p r o v i d e  f i n a n c i a l  a s s i s t a n c e  f o r  s u c h  
projects i n  t h e  form o f  a n n u a l  c o n t r i b u t i o n s .  On J u l y  13,  
1981 ,  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  of Hous ing  and Urban 
Development  ( H U D )  and t h e  ZtIA e n t e r e d  i n t o  a n  Amendatory 
Agreement  to  t h e  Annual  C o n t r i b u t i o n s  C o n t r a c t ,  c o n c e r n i n g  
pro jec t  N o .  NX99-11 f o r  t h e  d e v e l o p m e n t  o f  t h r e e  u n i t s  o f  
h o u s i n g  a t  a maximum d e v e l o p m e n t  cos t  of $750 ,000 .  

The IFB p r o v i d e d  t h a t  a n y  f i r m  s e e k i n g  to q u a l i f y  a s  an  
I n d i a n  c o n t r a c t o r  s u b m i t  e v i d e n c e  1 5  d a y s  p r ior  to  b i d  open- 
i n g  s u f f i c i e n t  t o  e s t a b l i s h  t o  t h e  s a t i s f a c t i o n  of t h e  ZHA 
i ts  q u a l i f i c a t i o n s  as  a n  I n d i a n  o r g a n i z a t i o n  o r  a n  I n d i a n -  
owned economic e n t e r p r i s e .  P u r s u a n t  to  24 C.F.R. 
S 8 0 5 . 2 0 4 ( a ) ( 3 ) ,  t h i s  p r e q u a l i f i c a t i o n  p a c k a g e  a l so  was to  
c o n t a i n  s u f E i c i e n t  e v i d e n c e  to  d e m o n s t r a t e  t h a t  t h e  pro- 
s p e c t i v e  c o n t r a c t o r  had t h e  t e c h n i c a l ,  a d m i n i s t r a t i v e  and 
f i n a n c i a l  c a p a b i l i t y  to  p e r f o r m  c o n t r a c t  work of t h e  s i z e  
and t y p e  i n v o l v e d  and  w i t h i n  t h e  t i m e  p r o v i d e d  unde r  t h e  
proposed c o n t r a c t .  

On December 9 ,  1 9 8 1 ,  t h e  Board of C o m m i s s i o n e r s  
r e v i e w e d  S r a d l e y ' s  November 25, 1981 ,  s u b m i t t a l  for  q u a i i f i -  
c a t i o n  a s  a n  I n d i a n  o r g a n i z a t i o n  or a n  Indian-owned economic  
e n t e r p r i s e .  Based o n  t h e  e v i d e n c e  s u b m i t t e d ,  t h e  ZHA d e t e r -  
mined t h a t  B r a d l e y  d i d  n o t  h a v e  t h e  t e c h n i c a l ,  a d m i n i s t r a -  
t i v e  and  f i n a n c i a l  c a p a c i t y  to  p e r f o r m  c o n t r a c t  work of t h e  
s i z e  and  type i n v o l v e d  w i t h i n  t h e  time p r o v i d e d  u n d e r  t h e  
p r o p o s e d  c o n t r a c t .  B r a d l e y  w a s  i n fo rmed  o f  t h i s  d e t e r m i n a -  
t i o n  b y  m a i l g r a m  o n  December 9 ,  1981. 

A t  t h e  December 11, 1981 ,  b i d  o p e n i n g ,  t h e  o n l y  b i d  
r e c e i v e d  was t h e  one s u b m i t t e d  by  B r a d l e y  which  was rejected 
b y  t h e  ZHA and  r e t u r n e d  unopened .  On December 2 3 ,  1981,  HUD 
a u t h o r i z e d  t h e  ZHA to  r e a d v e r t i s e  f o r  b i d s  w i t h o u t  l i m i t i n g  
t h e  a d v e r t i s e m e n t  t o  Indian-owned o r g a n i z a t i o n s  or I n d i a n -  
owned e c o n o m i c  e n t e r p r i s e s  and on t h e  same d a t e  ZHA d e n i e d  
B r a d l e y ' s  p ro tes t  to  i t  r e g a r d i n g  t h e  r e j e c t i o n  o f  i t s  b i d .  

HUD r e g u l a t i o n ,  a t  24 C.F.R.  S 8 0 5 . 2 0 4 ( a ) ( 2 ) ,  p r o v i d e s  
t h a t  i f  a n  I n d i a n  Hous ing  A u t h o r i t y  ( I H A ) ,  a f t e r  a t t e m p t i n g  
t o  a f f o r d  I n d i a n  p r e f e r e n c e  i n  t h e  award o f  t h e  c o n t r a c t  
f a i l s  to  r e c e i v e  a n  a c c e p t a b l e  b i d  froin o n e  or inore q u a l i -  
E i e ( 3  I 11 d i a n e I 1 t e r p L- F s e s , i t : 
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"*  * * may a d v e r t i s e  f o r  b i d s  o r  proposals 
w i t h o u t  l i m i t i n g  t h e  a d v e r t i s e x e n t  to I n d i a n  
O r g a n i z a t i o n s  and  Indian-owned Economic 
E n t e r p r i s e s  and a s  i n  a l l  cases s h a l l  accept 
t h e  lowest r e s p o n s i b l e  b i d  or t h e  b e s t  
proposal. It 

F o u r  b i d s  were r e c e i v e d  on  J a n u a r y  20, 1982,  and  t h e  
l o w  b i d  w a s  s u b m i t t e d  by  Hunt  i n  t h e  arnount of $521,000.  
B r a d l e y  s t l b i s i t t e d  t h e  s e c o n d  l o w  b i d  of $578,000.  Award 
was made o n  F e b r u a r y  25 ,  1 9 8 2 ,  to Hunt a s  t h e  IOVJ r e s p o n s i v e  
b i d d e r .  

B r a d l e y  p r o t e s t e d  t o  o u r  O f f i c e  by mailgram d a t e d  Janu- 
a ry  18 ,  1 9 8 2 ,  r e c e i v e d  h e r e  o n  J a n u a r y  20,  1982 ,  t h e  rejec- 
t i o n  of i t s  unopened b i d  and  t h e  s u b s e q u e n t  r e a d v e r t i s e m e n t .  
I n  a d d i t i o n  B r a d l e y  s e n t  a n o t h e r  m a i l g r a m  d a t e d  J a n u a r y  20,  
1 9 8 2 ,  wh ich  w a s  r e c e i v e d  h e r e  o n  J a n u a r y  27,  1982,  protest-  
i n g  t h e  new b i d  o p e n i n g  of J a n u a r y  20,  1 9 8 2 ,  b e c a u s e  i t  f e l t  
i t s  b i d  of December 11, 1 9 8 1 ,  m e t  t h e  ZHA r e q u i r e m e n t s .  I n  
e f f e c t ,  t h e  l a t e r  m a i l g r a m  w a s  a restateineat of t h e  ea r l i e r  
o n e .  

W h i l e  t h i s  p r o c u r e m e n t  i s  n o t  a d i r e c t  F e d e r a l  pro- 
c u r e m e n t  a n d ,  t h e r e f o r e ,  n o t  r e v i e w a b l e  u n d e r  o u r  Bid 
P r o t e s t  P r o c e d u r e s ,  4 C.F.R. p a r t  2 1  ( 1 9 8 2 ) ,  w e  have  
r e c o g n i z e d  t h a t  c o n t r a c t s  p u r s u a n t  to  A C C ' s  are r e v i e w a b l e  
u n d e r  o u r  P u b l i c  Notice e n t i t l e d  "Review of C o m p l a i n t s  
C o n c e r n i n g  C o n t r a c t s  Under F e d e r a l  G r a n t s . "  40 Fed. Reg. 
42406 ( 1 9 7 5 ) .  - S e e  --.-. C u r t i s s  Development  C o .  and  S h i p c o ,  
- I n c . ,  6 1  Comp.  Gen. 8 5  ( 1 9 8 1 ) ,  g l -2  CPD 414. 

T i m e l i n e s s  - 
HUD c o n t e n d s  t h a t  B r a d l e y ' s  c o n p l a i n t  is u n t i m e l y  under 

4 C.F.R. S 2 1 . 2 ( a )  ( 1 9 8 2 )  of o u r  B i d  P r o t e s t  P r o c e d u r e s  
s i n c e  it was n o t  f i l e d  w i t h i n  10 d a y s  of t h e  Z H A ' s  d e c i s i o n  
to re jec t  it. W e  p o i n t  o u t  t h a t  s i n c e  t h i s  is  n o t  a d i r e c t  
F e d e r a l  p r o c u r e m e n t ,  t h e  time l i m i t s  of ou r  Bid P r o t e s t  
P r o c e d u r e s  are n o t  l i t e r a l l y  a p p l i c a b l e  to  o u r  r e v i e w  o f  
g r a n t  c o m p l a i n t s  b u t  w e  r e q u i r e  t h a t  c o m p l a i n t s  be  f i l e d  
w i t h i n  a r e a s o n a b l e  t i m e .  -- Urban - T r a n s p o r t a t i o n  -~ Development 
C o r p o r a t i o n ,  L t d . ,  B-201939, Augus t  7 ,  1 9 3 1 ,  81-2 CPD 107. 
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B r a d l e y  p r o t e s t e d  t h e  ZHA's r e j e c t i o n  of i t s  bid o n  
December 11, 1981,  and ,  a s  n o t e d  e a r l i e r ,  t h e  ZHA d e n i e d  t h e  
p ro t e s t  o n  December 23, 1981 ,  which B r a d l e y  shou ld  have 
r e c e i v e d  w i t h i n  1 ca lendar  week. On J a n u a r y  8 ,  and  1 2 ,  
1 9 8 2 ,  B r a d l e y  S e n t  l e t te rs  to HUD a p p e a l i n g  t h e  ZHA decis ion 
and p r o v i d i n g  f u r t h e r  d o c u m e n t a t i o n  c o n c e r n i n g  its I n d i a n  
s t a t u s .  On J a n u a r y  13 ,  1982 ,  H U D  r e sponded  t o  B r a d l e y ' s  
J a n u a r y  8 ,  1981,  l e t t e r  c o n c e r n i n g  t h e  December 11, 1981,  
b i d  o p e n i n g .  HUD found t h a t  t h e  Z H A  had  complied w i t h  t h e  
rules and r e g u l a t i o n s  g o v e r n i n g  t h e  deve lopmen t  of I n d i a n  
hous ing  and  w i t h  t h e  I F B  on p r o j e c t  NM19-11. 

We f i n d  B r a d l e y ' s  c o m p l a i n t  dated J a n u a r y  1 8 ,  1 9 8 2 ,  
and r e c e i v e d  on J a n u a r y  2 0 ,  1 9 8 2 , , f o r  c o n s i d e r a t i o n  o n  t h e  
meri ts  s ince  w e  b e l i e v e  i t s  c o m p l a i n t ,  f i l e d  1 6  w o r k i n g  d a y s  
a f t e r  t h e  ZHA d e n i e d  i ts  p ro te s t ,  was f i l e d  w i t h i n  a "rea- 
s o n a b l e "  t i m e  a f t e r  t h e  bas i s  was known. C o n t r a r y  to  3 i l D ' s  
a s s e r t i o n ,  w e  f i n d  t h e  f i r s t  mai lgram a d e q u a t e l y  s t a t e d  
B r a d l e y ' s  g r o u n d s  f o r  c o m p l a i n t  and t h e  second inailgca:a 
added n o t h i n g  which would require our  O f f i c e  t o  u s e  
J a n u a r y  2 7 ,  1982,  as  t h e  f i l i n g  da te .  

E s s e n t i a l l y ,  t h e  b a s i s  of i 3 r a d l e y ' s  p r o t e s t  is t h a t  t h ?  
ZHA i m p r o p e r l y  r e t u r n e d  i t s  b i d  unopened a f t e r  d e t e r m i n i n g  
t h a t  t h e  B r a d l e y  p r e y u a l i f  i c a t i o n  package  f a i l e d  to demon- 
s t r a t e  t h a t  B r a d l e y  had t h e  " p r e r e q u i s i t e  t e c h n i c a l ,  admin- 
i s t r a t i v e  and f i n a n c i a l  c a p a b i l i t y  to p e r f o r m  c o n t r a c t  work 
of t h e  s i z e  a n d  type i n v o l v e d  w i t h i n  t h e  t i m e  p r o v i d e d  under  
t h e  p r o p o s e d  c o n t r a c t . "  B r a d l e y  also protests t h e  resoii-  
c i t a t i o n  o n  t h e  ground t h a t  it was n o t  r e q u i r e d  since an 
award c o u l d  have been made t o  B r a d l e y  u n d e r  t h e  o r i g i n a l  
s o l i c i t a t i o n .  

P u r s u a n t  to  t h e  I n d i a n  Se l f -De te rmina t iOR A c t ,  
25 U.S.C. S 450e (19761, €IUD r e g u l a t i o n s  permit  a n  I H A  
to  i n c l u d e  i n  s o l i c i t a t i o n s  spec ia l  HUD-approved I n d i a n  
p r e f e r e n c e  r e q u i r e m e n t s .  HUD r e g u l a t i o n s  at 24 C.F.R. 
S 805.204 p r o v i d e  t h a t  a n  I H A  s h a l l  t o  t h e  "greatest e x t e n t  
f e a s i b l e "  g i v e  p r e f e r e n c e  i n  t h e  award of c o n t r a c t s  i n  
c o n n e c t i o n  w i t h  a project to  I n d i a n  o r g a n i z a t i o n s  and 
Indian-owned economic e n t e r p r i s e s .  Here t h e  ZHA i s s u e d  a n  
I F B  l i m i t e d  to  1 0 0 - p e r c e n t  Indian-owned organizations and 
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Indian-owned economic e n t e r p r i s e s .  The I F B  r e q u i r e d  a 
p r o s p e c t i v e  contractor  s e e k i n g  to  q u a l i f y  f o r  t h e  p r e f e r e n c e  
to s u b m i t ,  15  d a y s  p r io r  to  b i d ,  o p e n i n g  e v i d e n c e  s u f f i c i e n t  
to  e s t a b l i s h  i t s  q u a l i f i c a t i o n s  AS a n  I n d i a n  o r g a n i z a t i o n  or 
Indian-owned e n t e r p r i s e .  

24 C.F.R. 5 805.204 s e t s  f o r t h  t h e  HUD r e g u l a t i o n s  
r e g a r d i n g  I n d i a n  preference. S e c t i o n  8 0 5 . 2 0 4 ( a ) ( 3 )  
p r o v i d e s  : 

"A p r o s p e c t i v e  cont rac tor  s e e k i n g  t o  q u a l i f y  
as  a n  I n d i a n  O r g a n i z a t i o n  o r  Indian-owned 
E n t e r p r i s e  s h a l l  s u b m i t  w i t h  o r  pr ior  to  
s u b m i s s i o n  o f  h i s  b i d  or  p r o p o s a l :  

" ( i )  Ev idence  showing f u l l y  t h e  e x t e n t  
o f  I n d i a n  o w n e r s h i p  and i n t e r e s t .  

" ( i i )  Evidence  of s t r u c t u r e ,  management 
and  f i n a n c i n g  a f f e c t i n g  t h e  I n d i a n  
c h a r a c t e r  of t h e  e n t e r p r i s e ,  i n c l u d i n g  
major s u b c o n t r a c t s  and p u r c h a s e  a g r e e -  
men t s ;  mater ia l  or  equ ipmen t  supply 
a r r a n g e m e n t s ;  and management, s a l a r y  or  
p r o f i t - s h a r i n g  a r r a n g e m e n t s ;  and e v i -  
d e n c e  showing t h e  e f f e c t  of t h e s e  o n  t h e  
e x t e n t  of I n d i a n  o w n e r s h i p  a n d  in te res t .  

" (  i i i)  Ev idence  s u f f i c i e n t  t o  demon- 
s t r a t e  to  t h e  s a t i s f a c t i o n  of t h e  IHA 
and HUD t h a t  t h e  p r o s p e c t i v e  cont rac tor  
has  t h e  t e c h n i c a l ,  a d m i n i s t r a t i v e  and 
f i n a n c i a l  c a p a b i l i t y  to p e r f o r m  c o n t r a c t  
work o€ the s i z e  and  t y p e  i n v o l v e d  wi th-  
i n  the t i m e  p r o v i d e d  unde r  t h e  p roposed  
c o n t r a c t  * * * . ' I  

HUD repor t s  t h a t  t h e  Board o f  Commissioners of t h e  ZHA, 
a f t e r  r e v i e w i n g  B r a d l e y ' s  p r e q u a l i f  i c a t i o n  package ,  d e t e r -  
mined from t h e  docunients s u b m i t t e d  t h a t  B r a d l e y  d i d  n o t  have 
t h e  t e c h n i c a l ,  a d n i n i s t r a t i v e  and f i n a n c i a l  c a p a c i t y  to  pe r -  
form t h e  work of t h e  s i z e  and  t y p e  i n v o l v e d  and w i t h i n  t h e  
tiine p r o v i d e d  unde r  the p r o p o s e d  c o n t r a c t .  H U D  c o n t e n d s  
t h a t  t h e  r e c o r d  shows t h a t  t h e  ZHA's e v a l u a t i o n  o f  B r a d l e y ' s  
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p r e q u a l i f i c a t i o n  p a c k a g e  was i n  a c c o r d a n c e  w i t h  e s t a b l i s h e d  
c r i t e r i a  and  was based o n  t h e  r e a s o n e d  judgmen t  o f  t h e  Z E i  
Board  o f  Commiss ione r s .  

HUD c o n t e n d s  t h a t  t h e  r e v i e w  of t h e  p r e q u a l i f i c a t i o n  
s t a t e m e n t  is a n a l o g o u s  t o  a r e s p o n s i b i l i t y  d e t e r m i n a t i o n .  
B r a d l e y ,  f o l l o w i n g  u p  on  t h i s  a r g u m e n t ,  c o n t e n d s  t h a t  s i n c e  
i ts  q u a l i f i c a t i o n s  were a q u e s t i o n  of r e s p o n s i b i l i t y  i t  
s h o u l d  h a v e  b e e n  d e t e r m i n e d  a f t e r  b i d  o p e n i n g  i n  a c c o r d a n c e  
w i t h  F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  ( F P R )  S 1-1.1205-2 
(1964  ea . )  (Second Amendment, Augus t  1 9 7 1 ) .  B r a d l e y  f u r t h e r  
a r g u e s  t h a t  t h e  ZHA's d e c i s i o n  to d i s q u a l i f y  i t s  f i r m  b a s e d  
on  i s s u e s  of r e s p o n s i b i l i t y  was u n r e a s o n a b l e .  

I n i t i a l l y ,  w e  p o i n t  o u t  t h a t  s i n c e  a n  I H A  p r o c u r e m e n t  
is i n v o l v e d  r a t h e r  t h a n  a d i r e c t  F e d e r a l  p r o c u r e m e n t ,  t h e  
FPR's are  n o t  appl icable .  F u r t h e r ,  a l t h o u g h  w e  a g r e e  t h a t  
t h e  r e v i e w  of t h e  p r e q u a l i f i c a t i o n  p a c k a g e  was a n a l o g o u s  to  
a n o n r e s p o n s i b i l i t y  d e t e r m i n a t i o n ,  t h e  r e v i e w  was made n o t  
for t h e  p u r p o s e  of d e t e r m i n i n g  a p r o s p e c t i v e  c o n t r a c t o r ' s  
c a p a b i l i t y  t o  p e r f o r m  a c o n t r a c t  b u t  €or t h e  p u r p o s e  o f  
d e t e r m i n i n g  w h e t h e r  B r a d l e y  was e l i g i b l e  f o r  I n d i a n  
p r e f e r e n c e  p u r s u a n t  t o  HUD r e g u l a t i o n s .  Under t h a t  
r e g u l a t i o n  I H A  are p e r m i t t e d  t o  require s u c h  i n f o r m a t i o n  
p r io r  t o  t h e  s u b m i s s i o n  of b i d s  as  was, t h e r e f o r e ,  p r o p e r l y  
done  h e r e  . 

W i t h  r e g a r d  t o  t h e  r e a s o n a b l e n e s s  of t h a t  d e t e r n i n a -  
t i o n ,  w e  b e l i e v e  t h e  f o l l o w i n g  p r i n c i p l e s  are appl icable .  
I n  d i r e c t  Federal  p r o c u r e m e n t s  w e  have  h e l d  t h a t  a p r o c u r i n g  
a g e n c y  h a s  b r o a d  d i s c r e t i o n  i n  making r e s p o n s i b i l i t y  deter-  
m i n a t i o n s .  D e c i d i n g  a p r o s p e c t i v e  c o n t r a c t o r ' s  p r o b a b l e  
a b i l i t y  t o  p e r f o r m  a c o n t r a c t  i n v o l v e s  a f o r e c a s t  which  G u s t  
of n e c e s s i t y  be a matter of judgment .  Such  j u d g m e n t  should 
be b a s e d  o n  f a c t  and  r e a c h e d  i n  good f a i t h .  However,  i t  is 
o n l y  proper t h a t  it b e  l e f t  l a r g e l y  t o  t h e  sound a d r n i n i s t r a -  
t i v e  d i s c r e t i o n  of t h e  c o n t r a c t i n g  a g e n c y  i n v o l v e d .  The 
a g e n c y  l o g i c a l l y  is i n  t h e  b e s t  p o s i t i o n  t o  assess r e s p o n s i -  
b i l i t y ,  m u s t  bear t h e  major b r u n t  of any  d i f f i c u l t i e s  e x p -  
r i e n c e d  i n  o b t a i n i n g  r e q u i r e d  p e r f o r m a n c e ,  and  m u s t  m a i n t a i n  
day- to-day  r e l a t i o n s  w i t h  t h e  c o n t r a c t o r .  4 3  Comp. Gen. 228  
( 1 9 6 3 ) .  T h u s ,  we w i l l  n o t  d i s t u r b  a n  a g e n c y  d e t e r m i n a t i o n  
of n o n r e s p o n s i b i l i t y  u n l e s s  i t  l acks  a r e a s o n a b l e  b a s i s .  
- S e e  The Mgrk Twain h o t e l ,  B-205034,  O c t o b e r  28 ,  1981 ,  81-2 
CPD 361. 
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I n  o u r  v iew,  t h e  ZHA had a r e a s o n a b l e  b a s i s  f o r  i t s  
d e t e r m i n a t i o n  t h a t  B r a d l e y  w a s  n o t  q u a l i f i e d  t o  perform t h e  
work c a l l e d  for  i n  t h e  I F B  b a s e d  upon t h e  i n f o r m a t i o n  f u r -  
n i s h e d  by B r a d l e y  on  November 25,  1 9 8 1 ,  which  f a i l e d  t o  show 
t h a t  t h e  f i r m  had p e r f o r m e d  work of t h e  s i z e  i n v o l v e d  h e r e .  
I n  7 y e a r s ,  B r a d l e y  had  r e c e i v e d  o n l y  o n e  c o n t r a c t  of t h i s  
m a g n i t u d e ,  which  it w a s  c u r r e n t l y  c o m p l e t i n g .  F u r t h e r ,  
a d d i t i o n a l  i n f o r m a t i o n  s u b m i t t e d  by B r a d l e y  d u r i n g  t h e  
course of i ts  a p p e a l s  t o  t h e  ZHA and HUD i n  s u p p o r t  of its 
q u a l i f i c a t i o n s  is n o t  germane.  I t  was t h e  o b l i g a t i o n  of 
Bradley t o  s u b m i t  w i t h  i t s  p r e q u a l i f i c a t i o n  package a l l  
i n f o r m a t i o n  a v a i l a b l e  t o  s u p p o r t  i ts q u a l i f i c a t i o n s .  At t h e  
t i m e  o f  t h e  d e t e r m i n a t i o n  by t h e  Z H A ,  t h e  o n l y  e v i d e n c e  sub-  
m i t t e d  by B r a d l e y  b e a r i n g  o n  i t s  q u a l i f i c a t i o n s  was con- 
s i d e r e d  and  r e a s o n a b l y  d e t e r m i n e d  i n a d e q u a t e .  

1 n . v i e w  of o u r  c o n c l u s i o n  t h a t  S r a d l e y ' s  b i d  was 
properly re jected u n d e r  the f i r s t  s o l i c i t a t i o n  and i t  was 
n o t  t h e  low b i d d e r  u n d e r  t h e  s e c o n d  s o l i c i t a t i o n ,  w e  f i n d  
it u n n e c e s s a r y  to  c o n s i d e r  B r a d l e y ' s  a l l e g a t i o n s  c o n c e r n i n g  
wha t  i t  c h a r a c t e r i z e s  a s  " I n f e r e n c e s  of F r a u d ,  Gross Xis- 
management of A b u s e , "  s u c h  a s  t h e  f a i l u r e  o f  HUD to  c a n c e l  
t h e  r e s o l i c i t a t i o n  and  a n  a l l eged  change  i n  t h e  cost  l i m i t a -  
t i o n  a p p l i c a b l e  to  t h e  p r o c u r e m e n t ,  

W e  d e n y  B r a d l e y ' s  c o m p l a i n t ,  

Comptroller G e n e r a l  
of t h e  U n i t e d  S ta tes  




