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OIGEST: 

When p ro te s t  is i n i t i a l l y  f i l e d  w i t h  
c o n t r a c t i n g  a g e n c y ,  s u b s e q u e n t  p ro t e s t  
f i l e d  w i t h  GAO more t h a n  10 w o r k i n g  d a y s  
a f t e r  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n ,  
d e n i a l  o f  p ro t e s t ,  i s  u n t i m e l y  and  w i l l  
n o t  be c o n s i d e r e d  o n  t h e  merits. 

Emergency B o a r d i n g ,  I n c .  ( E B I ) ,  p r o t e s t s  t h e  U n i t e d  
States  Depar tmen t  o f  Hous ing  and  Urban Deve lopmen t ' s  (HUD) 
r e j e c t i o n  o f  i t s  b i d s  a s  n o n r e s p o n s i v e  t o  i n v i t a t i o n  f o r  
b i d s  N o s .  256-82-012, 260-82-012, and  261-82-012. EBI  
c o n t e n d s  t h a t  HUD's r e j e c t i o n  o f  t h e  b i d s  b e c a u s e  i t  
s u b m i t t e d  terms of "30 d a y s  n e t "  w a s  a r b i t r a r y .  

I n  a d d i t i o n  t o  i t s  l e t t e r  of p r o t e s t  d a t e d  December 27,  
1 9 8 2 ,  E B I  i n c l u d e d  a l e t t e r  from HUD d a t e d  September 13, 
1982.  The l e t t e r  is  a d e n i a l  of t h e  p r o t e s t  E B I  f i l e d  w i t h  
t h e  a g e n c y .  HUD re jec ted  t h e  b i d s  o n  t h e  b a s i s  t h a t  t h e  
b i d d e r  imposed c o n d i t i o n s  which  wouid mod i fy  r e q u i r e m e n t s  o f  
t h e  I F B  or l i m i t  i t s  l i a b i l i t y  t o  t h e  Government so a s  t o  
g i v e  i t  a n  a d v a n t a g e  o v e r  t h e  o t h e r  b i d d e r s .  I t  a l so  
p o i n t e d  o u t  t h a t  E B I  was n o t  t h e  l o w  b i d d e r  u n d e r  o n e  of t h e  
IFB's. 

S i n c e  E B I  was n o t  t h e  low b i d d e r  u n d e r  t h e  o n e  IFB, 
w h e t h e r  i t s  b i d  was inproperly r e j e c t e d  is  academic  s i n c e  
E B I  would n o t  be e n t i t l e d  t o  award i n  any  e v e n t .  

With r e g a r d  t o  t h e  o t h e r  I F B ' s ,  t h e  p ro tes t  is 
u n t i m e l y .  S e c t i o n  2 1 . 2 ( a )  of our  B i d  Protest  P r o c e d u r e s ,  
'4 C.F.R. p a r t  2 1  (19821, r e q u i r e s  t h a t  when a pro tes t  is  
i n i t i a l l y  f i l e d  w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  a s u b s e q u e n t  
p ro t e s t  t o  o u r  O f f i c e  mus t  be f i l e d  w i t h i n  1 0  work ing  d a y s  
of knowledge  of t h e  i n i t i a l  a d v e r s e  a g e n c y  ac t ion .  Edron ,  
- I n c . ,  B-207353, J u n e  9 ,  1 9 8 2 ,  82-1 CPD 557. EBI's r e c e i p t  
of H U D ' s  Sep tember  1 3  l e t t e r  d e n y i n g  i t s  pro tes t  c o n s t i t u t e d  
knowledge  of a d v e r s e  a g e n c y  a c t i o n .  T h e r e f o r e ,  e v e n  t h o u g h  
E B I  d o e s  n o t  s t a t e  when i t  r e c e i v e d  t h e  l e t t e r ,  i t  is rea- 
s o n a b l e  t o  assume the pro te s t  r e c e i v e d  i n  our  O f f i c e  
3 months  l a t e r  is  u n t i m e l y .  
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A c c o r d i n g l y ,  t h e  protest is  d i s m i s s e d .  

rJu, ,?.UL L 
Harry R .  Van C l e v e  
A c t i n g  General  Counsel  
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