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Contracting officer's determination of 
nonresponsibility based on finding that 
small business concern otherwise in line 
for award does not have acceptable quality 
assurance system to perform required work 
must be referred to Small Business Admin- 
istration (SBA), albeit on an expedited 
basis, for consideration under certificate 
of competency (COC) program, since appli- 
cable law and regulations no longer allow 
exception to this requirement based on 
urgency. However, GAO recommends that 
Executive Branch consider developing expe- 
dited COC procedure to permit prompt con- 
sideration of COC referrals by SBA when 
critically urgent procurements are 
involved. 

Metal Service Center, a small business, protests the 
determination that it was nonresponsible and therefore not 
eligible for the award of a contract under invitation for 
bids (IFB) No. N00612-32-B-0009 issued by the Naval Supply 
Center, Charleston, South Camlina. Because there was an 
urgent need for the items being procured, the agency made 
award to another bidder without referring the question of 
Metal Service Center's responsibility to the Small Busi- 
ness Administration (SBA) for consideration under the 
certificate of competency (COC! program. !fetal Service 
Center maintains that the nonresponsibility determination 
was based on erroneous and outdated information and that 
the award of the contract is illegal because, as a small 
business, it had the right to apply for a COC from the 
SBA, but was never given the opportunity. For the reasons 
discussed below, the protest is sustained. 
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The IFB, i s s u e d  J a n u a r y  18 ,  1 9 8 2 ,  s o l i c i t e d  b i d s  f o r  
two l e n g t h s  of c o p p e r - n i c k e l  a l l o y  t u b i n g  wh ich  w a s  
r e q u i r e d  by  t h e  Navy as  p i p i n g  mater ia l  f o r  t h e  o v e r h a u l  
of n u c l e a r  s u b m a r i n e s .  The IFB i d e n t i f i e d  t h e  r e q u i r e m e n t  
a s  " L e v e l  I" which  i n d i c a t e d  t h a t  t h e  ma te r i a l  was t o  b e  
u s e d  i n  h i g h  p r e s s u r e  p i p i n g  s y s t e m s  o p e r a t i n g  u n d e r  c r i t -  
i ca l  c o n d i t i o n s .  A s  a resu l t ,  t h e  I F B  c o n t a i n e d  numerous  
s t r i n g e n t  q u a l i t y  a s s u r a n c e  r e q u i r e m e n t s ,  i n c l u d i n g  a 
r e q u i r e m e n t  f o r  t h e  con t r ac to r  t o  m a i n t a i n  a n  i n s p e c t i o n  
system i n  a c c o r d a n c e  w i t h  M i l i t a r y  S p e c i f i c a t i o n  MIL-I- 
45208 i n  e f f e c t  on t h e  d a t e  o f  t h e  c o n t r a c t  ( D e f e n s e  
A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  S 7-104.33 (DAC 76-28, 
J u l y  15 ,  1 9 8 1 )  1.  

The IFB was m a i l e d  to  2 1  p r o s p e c t i v e  b i d d e r s  w i t h  b i d  
o p e n i n g  s c h e d u l e d  f o r  F e b r u a r y  1 7 ,  1982 .  T h r e e  b i d s  were 
r e c e i v e d  and  Metal S e r v i c e  C e n t e r  s u b m i t t e d  t h e  l o w  b i d .  
By le t ter .  o f  F e b r u a r y  22 ,  Metal Serv ice  C e n t e r  a d v i s e d  t h e  
c o n t r a c t i n g  o f f i c e r  t h a t  t h e  Navy S h i p s  P a r t s  C o n t r o l  Cen- 
t e r ,  M e c h a n i c s b u r g ,  P e n n s y l v a n i a ,  had  r e c e n t l y  c o n d u c t e d  a 
t e c h n i c a l  s u r v e y  t o  e s t a b l i s h  t h e  f i r m ' s  a b i l i t y  to  comply  
w i t h  L e v e l  I and  MIL-I-45208A r e q u i r e m e n t s .  The s u r v e y  
repor t ,  d a t e d  November 2 0 ,  1 9 8 1 ,  was f o r w a r d e d  t o  t h e  
c o n t r a c t i n g  o f f i c e r  by  q u a l i t y  a s s u r a n c e  p e r s o n n e l  o n  
F e b r u a r y  2 5 ,  1 9 8 2 ,  8 d a y s  a f t e r  b i d  o p e n i n g .  The report  
c i t e d  numerous  d e f i c i e n c i e s  i n  t h e  c o n t r a c t o r ' s  q u a l i t y  
control manua l  and s y s t e m ,  a n d  recommended c h a n g e s  t o  
i m p l e m e n t  t h e  q u a l i t y  a s s u r a n c e  r e q u i r e m e n t s  of t h e  m i l i -  
t a r y  s p e c i f i c a t i o n s .  On t h a t  same d a y ,  Navy q u a l i t y  
a s s u r a n c e  p e r s o n n e l  r e p o r t e d  t o  t h e  c o n t r a c t i n g  o f f i c e r  
t h a t  r e p r e s e n t a t i v e s  o f  t h e  D e f e n s e  C o n t r a c t  A d m i n i s t r a -  
t i o n  S e r v i c e s  Management Area A t l a n t a  ( D C A S I W )  o r a l l y  
i n d i c a t e d  t h a t  Metal S e r v i c e  C e n t e r ,  a s  of t h a t  d a t e ,  had 
f a i l e d  to  correct t h e  d e f i c i e n c i e s  n o t e d  i n  t h e  s u r v e y  
repor t .  The N a v y ' s  q u a l i t y  a s s u r a n c e  p e r s o n n e l  t h e n  pre- 
p a r e d  a "Vendor  P e r f o r m a n c e  Summary Report ,  d a t e d  
F e b r u a r y  2 5 ,  recommending  t h a t  no  award  be  made to  Metal 
S e r v i c e  C e n t e r  because of t h e  u r g e n c y  of t h e  r e q u i r e m e n t s ,  
n o t i n g  t h a t  a s e c o n d  t e c h n i c a l  s u r v e y  of t h e  f i r m ,  t h e n  
s c h e d u l e d  f o r  mid-March 1 9 8 2 ,  was n e c e s s a r y  t o  d e t e r m i n e  
i ts c o m p l i a n c e  w i t h  c o n t r a c t  q u a l i t y  r e q u i r e m e n t s .  
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On F e b r u a r y  26, t h e  Director ,  R e g i o n a l  C o n t r a c t i n g  
D e p a r t m e n t ,  d e t e r m i n e d  Metal S e r v i c e  C e n t e r  t o  be nonre-  
s p o n s i b l e  and  c o n c l u d e d  t h a t  award s h o u l d  be made w i t h o u t  
d e l a y  and  w i t h o u t  r e f e r r a l  o f  Metal S e r v i c e  C e n t e r ' s  non- 
r e s p o n s i b i l i t y  d e t e r m i n a t i o n  to  t h e  SBA f o r  p r o c e s s i n g  
u n d e r  t h e  COC procedures. H e  b a s e d  h i s -  d e c i s i o n  on t h e  
f o l l o w i n g  f i n d i n g :  

"The f i f t e e n  d a y  d e l a y  r e q u i r e d  f o r  t h e  
SBA t o  make a d e c i s i o n  on  w h e t h e r  t o  issue 
a C e r t i f i c a t e  o f  Competency w i l l  r e s u l t  i n  
f a i l u r e  t o  meet t h e  f i n a l  c r i t i c a l  o v e r -  
h a u l  m i l e s t o n e  o b j e c t i v e  o f  la n u c l e a r  
s u b m a r i n e  which  would a l s o  r e s u l t  i n ]  a 
f a i l u r e  t o  r e t u r n  t h i s  n u c l e a r  s u b m a r i n e  
t o  t h e  o p e r a t i n g  f l ee t  on s c h e d u l e . "  

H e  f u r t h e r  d e t e r m i n e d  t h a t  a " c o n c o m i t a n t  r e s u l t  of t h e  
d e l a y "  w o u l d  be t h e  " n o n a v a i l a b i l i t y "  o f  t h e  d r y d o c k  f o r  
o v e r h a u l  o f  a n o t h e r  n u c l e a r  submar ine .  

Award was made t o  Metal Mart, I n c . ,  t h e  s e c o n d  l o w  
b i d d e r ,  on  March 1, 1982.  The c o n t r a c t  was m o d i f i e d  on  
March 29 t o  accelerate  d e l i v e r y  by  s h i p p i n g  t h e  mater ia l  
a i r  e x p r e s s .  D e l i v e r y  o c c u r r e d  on  A p r i l  1 2 ,  1982. 

Metal S e r v i c e  C e n t e r  a r g u e s  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e t e r m i n a t i o n  o f  n o n r e s p o n s i b i l i t y  was imprope r  
s i n c e  a f o r m a l  p reaward  s u r v e y  would have  shown t h a t  t h e  
company h a d ,  i n  f a c t ,  c o r r e c t e d  a l l  t h e  d e f i c i e n c i e s  d i s -  
c l o s e d  by  t h e  November t e c h n i c a l  s u r v e y ,  when, o n  Janu-  
a r y  1 9 ,  1982 ,  i t  f u r n i s h e d  t o  DCASMA a l l  t h e  n e c e s s a r y  
r e v i s i o n s  to  i t s  q u a l i t y  a s s u r a n c e  sys t em.  Metal S e r v i c e  
C e n t e r  a l s o  q u e s t i o n s  t h e  u r g e n c y  of t h e  p r o c u r e m e n t ,  
n o t i n g  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  t o o k  f rom F e b r u a r y  1 7  
t o  F e b r u a r y  25 t o  o r a l l y  c o n t a c t  DCASMA a b o u t  t h e  s t a t u s  
of Metal S e r v i c e  C e n t e r ' s  q u a l i t y  a s s u r a n c e  s y s t e m  and 
a l so  n o t i n g  t h a t  t h e  p r o c u r e m e n t  was e f f e c t e d  by f o r m a l  
a d v e r t i s i n g  r a t h e r  t h a n  by e x p e d i t e d  n e g o t i a t i o n s .  T h e  
protester  a l s o  p o i n t s  to  t h e  f a c t  t h a t  5 c a l e n d a r  d a y s  
elapsed be tween  t h e  r ece ip t  by t h e  c o n t r a c t i n g  o f f i c e r  o f  
t h e  u n f a v o r a b l e  s u r v e y  report  and  award of t h e  c o n t r a c t  to  
t h e  s e c o n d  l o w  b i d d e r ,  which  t h e  p ro tes te r  c o n s i d e r s  t o  be 
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a n  u n r e a s o n a b l e  d e l a y  i n  v i e w  o f  t h e  s t a t e d  u r g e n c y  of t h e  
p r o c u r e m e n t .  F i n a l l y ,  t h e  p ro t e s t e r  o b j e c t s  to t h e  con-  
t r a c t i n g  o f f i c e r ' s  f a i l u r e  to  r e f e r  t h e  q u e s t i o n  o f  i t s  
r e s p o n s i b i l i t y  t o  t h e  SBA a s  r equ i r ed  b y  t h e  S m a l l  B u s i -  
n e s s  A c t .  

The Navy a d m i t s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  h a d  n o  
l e g a l  bas i s  f o r  n o t  r e f e r r i n g  t h e  q u e s t i o n  o f  Metal S e r v -  
ice C e n t e r ' s  r e s p o n s i b i l i t y  to  SBA a n d  t h a t  h e  v i o l a t e d  
t h e  S m a l l  B u s i n e s s  A c t  i n  f a i l i n g  t o  do so. However ,  t h e  
Navy e x c u s e s  t h i s  f a i l u r e  o n  t h e  g r o u n d s  t h a t  t h e  c o n -  
t r a c t i n g  o f f i c e r  n e v e r t h e l e s s  a c t e d  " r e a s o n a b l y "  u n d e r  t h e  
" c r i t i c a l "  f a c t u a l  c i r c u m s t a n c e s  o f  t h i s  p r o c u r e m e n t .  

The Navy e x p l a i n s  t h a t  d u r i n g  t h e  o v e r h a u l  o f  n u c l e a r  
s u b m a r i n e s  a " c r i t i c a l  p a t h "  m u s t  b e  m a i n t a i n e d  w h i c h  
requires c o m p l e t i o n  i n  s e q u e n c e  o f  e a c h  s t a g e  o f  t h e  o v e r -  
h a u l  proc'ess. A f t e r  i s s u a n c e  of t h e  I F B ,  t h e  c r i t i c a l  
p a t h  f o r  t h e  s u b m a r i n e  u n d e r g o i n g  o v e r h a u l  was accele- 
r a t e d ,  r e q u i r i n g  d e l i v e r y  o f  t h e  t u b i n g  a t  t h e  e a r l i e s t  
poss ib l e  d a t e  and  n o t  l a t e r  t h a n  A p r i l  15.  ( T h e  h i g h  
pressure p i p i n y  s y s t e m  was t o  b e  u s e d  i n  t h e  e m e r g e n c y  
b l o w - o u t  s y s t e m  f o r  t h e  b a l l a s t  t a n k s  o n  t h e  n u c l e a r  s u b -  
m a r i n e .  ) A f t e r  DCASHA r e p o r t e d  t o  t h e  c o n t r a c t i n g  o f f i c e r  
o n  F e b r u a r y  25  t h a t  Metal S e r v i c e  C e n t e r  had  n o t  c o r r e c t e d  
t h e  d e f i c i e n c i e s  n o t e d  i n  t h e  t e c h n i c a l  s u r v e y ,  t h e  N a v y ' s  
t e c h n i c a l  e x p e r t s  a d v i s e d  t h e  c o n t r a c t i n g  o f f i c e r  t h a t  
Metal Service C e n t e r  c o u l d  n o t  cor rec t  t h e  d e f i c i e n c i e s  
a n d  d e l i v e r  t h e  r e q u i r e d  mater ia l  by  A p r i l  15.  F u r t h e r ,  
t h e  c o n t r a c t i n g  o f f i c e r  was a d v i s e d  t h a t  a n y  s l i p p a g e  i n  
d e l i v e r y  o f  t h e  material  wou ld  d e l a y  t h e  u n d o c k i n g  of t h e  
s u b m a r i n e  a n d  t h e  d r y d o c k i n g  of a n o t h e r  s u b m a r i n e ,  w i t h  a n  
e s t i m a t e d  cost  t o  t h e  Governmen t  b e c a u s e  of s u b m a r i n e  
s c h e d u l i n g  d e l a y s  o f  $ 3 6  m i l l i o n .  

A c c o r d i n g  to  t h e  Navy,  t h e  c o n t r a c t i n g  o f f i c e r  d i d  
n o t  r e q u e s t  a f o r m a l  p r e a w a r d  s u r v e y  o f  Metal S e r v i c e  
C e n t e r  b e c a u s e  c o m p l e t i o n  o f  t h e  s u r v e y  would  h a v e  
r e q u i r e d  1 0  t o  30 d a y s .  S i m i l a r l y ,  t h e  c o n t r a c t i n g  
o f f i c e r  d i d  n o t  r e f e r  t h e  q u e s t i o n  o f  t h e  c o m p a n y ' s  
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r e s p o n s i b i l i t y  t o  t h e  SBA because  p r o c e s s i n g  o f  t h e  COC 
a p p l i c a t i o n  w o u l d  have r e q u i r e d  a p p r o x i m a t e l y  1 5  d a y s .  
T h e r e f o r e ,  b e c a u s e  o f  h i s  c o n c e r n  t h a t  t h e  r e q u i r e d  
material  be t i m e l y  d e l i v e r e d ,  t h e  c o n t r a c t i n g  o f f i c e r  
awarded t h e  c o n t r a c t  t o  t h e  second l o w  b i d d e r .  

F i n a l l y ,  t h e  Navy a r g u e s  t h a t ,  i n  any e v e n t ,  o n c e  t h e  
r e q u i r e m e n t  f o r  an  acceleration o f  t h e  d e l i v e r y  s c h e d u l e  
m a t e r i a l i z e d  a f t e r  b i d  o p e n i n g ,  it c o u l d  have c a n c e l e d  t h e  
IFB s i n c e  t h e  d e l i v e r y  s c h e d u l e  o f  J u n e  1 7 ,  1982 se t  f o r t h  
i n  t h e  s o l i c i t a t i o n  n o  l o n g e r  r e p r e s e n t e d  i t s  needs .  The 
Navy asser t s  t h a t  a f t e r  s u c h  c a n c e l l a t i o n  t h e  c o n t r a c t i n g  
o f f i c e r  wou ld  have had t h e  a u t h o r i t y  t o  n e g o t i a t e  t h e  
r e q u i r e m e n t s  f rom o n l y  t h o s e  v e n d o r s  whose q u a l i t y  assur-  
a n c e  s y s t e m s  were approved  a t  t h e  time and t h u s  ab le  to 
comply w i t h  t h e  new accelerated r e q u i r e d  d e l i v e r y  d a t e .  
The Navy t h u s  a r g u e s  t h a t  t h e  p r o t e s t e r  w a s  n o t  p r e j u d i c e d  
by  t h e  Navy ' s  f a i l u r e  t o  r e f e r  t h e  q u e s t i o n  of its 
r e s p o n s i b i l i t y  t o  SBA s ince  v i a b l e  a l t e r n a t e  p r o c u r e m e n t  
a c t i o n s  e x i s t e d  w h i c h  a l s o  would have  r e s u l t e d  i n  t h e  
e x c l u s i o n  o f  t h a t  f i r m .  

We b e l i e v e  t h a t  by  b e g i n n i n g  i t s  p rocuremen t  process 
e a r l i e r  t h e  Navy c o u l d  have avo ided  t h e  s c h e d u l i n g  dilernna 
i n  which i t  found i t s e l f .  I n  a d d i t i o n ,  w e  q u e s t i o n  t h e  
magn i tude  o f  t h e  damages which t h e  Navy e s t i m a t e d  would 
r e su l t  from t h e  d e l a y  i n  r e c e i v i n g  t h e  p ip ing- -$36  m i l -  
l ion- -which  f i g u r e  was w i t h o u t  any  s u b s t a n t i a t i o n .  Never- 
t h e l e s s ,  w e  w o u l d  a g r e e  t h a t  t h e  r e c o r d  s u p p o r t s  t h e  
c o n c l u s i o n  t h a t  f o l l o w i n g  t h e  o p e n i n g  o f  b i d s  t h e  Navy 
found i t s e l f  i n  u r g e n t  need  o f  mater ia ls ,  d e l a y  i n  t h e  
rece ip t  o f  which c o u l d  cos t  t h e  Government f a r  more t h a n  
t h e  $8 ,000  d i f f e r e n c e  between t h e  l o w  b i d  o f  t h e  p r o t e s t e r  
and  t h a t  o f  t h e  awardee. These  c i r c u m s t a n c e s ,  however ,  do 
n o t  e x c u s e  t h e  c o n t r a c t i n g  o f f i c e r ' s  f a i l u r e  to  r e f e r  t h e  
q u e s t i o n  of Metal S e r v i c e  C e n t e r ' s  r e s p o n s i b i l i t y  t o  t h e  
SBA as r e q u i r e d  by t h e  S m a l l  B u s i n e s s  A c t ,  15  U.S.C. 
§ 6 3 7 ( b ) ( 7 )  (Supp. I V  1 9 8 0 ) .  

Under t h e  A c t ,  a small  b u s i n e s s  may n o t  be p r e c l u d e d  
from award on  t h e  b a s i s  o f  n o n r e s p o n s i b i l i t y  w i t h o u t  
r e f e r r a l  o f  t h e  mat te r  t o  t h e  SBA f o r  f i n a l  d i s p o s i t i o n  
u n d e r  t h e  COC p r o c e d u r e s  and t h e  SBA is  empowered to  
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certify conclusively to Government procurement officials 
with respect to all elements of responsibility. See 
Corn-Data, Inc,, B-191289, June 2 3 ,  1978, 78-1 C P D T 9 .  
The language and legislative history of the Act and SBA's 
implementing regulations provide no exception to this 
referral procedure. See H .  R. Rep. No. .95-1, 95th Cong., 
1st Sess. 18 (1977); T C o n f .  Rep. No. 95-535, 95th Cong., 
1st Sess. 21 (19771, reprinted in 119771 U. S. Code 
Cong. & Ad. News 8 3 8 ,  851; 1 3  C.F.R. § 125.5 (1982). In a 
prior decision concerning a procurement by the Veterans 
Administration, we noted specifically that the statute 
"makes no exception for urgency a s  a ground for not refer- 
ring the question of a small business's responsibility to 
SBA" and that the Federal Procurement Regulations had been 
amended to elininate the crgency exception previously 
allowed. Hatcher IJaste Disposal, - 58 Conp. Gen. 316 
(1979), 79-1 CPD 157. In this regard, the urgency excep- 
tion previously provided by DAR 5 1-705.4(c) (iv) a l s o  has 
been deleted by Defense Acquisition Circular (DAC) 76-18, 
March 12, 1979 at 26. 

The Navy argues that the contracting officer acted 
reasonably under the unusual circumstances of this case. 
However well-meaning the contracting officer may have 
been, his actions were in direct contravention of a 
statute which requires, without exception, that the ques- 
tion of a snall business concern's lack of responsibility 
must be referred to the 5331: for consideration under the 
COC procedures. We do not think that a knowing violation 
of Federal law is reasonable. In addition, while DAR 
S 1-705.4(c) (DAC 7 6 - 2 4 ,  August 28, 1 9 8 0 )  does provide for 
withholding of award until SBA action concerning issuance 
of a COC is taken or until 15 days after the SBA is noti- 
fied, in view of the urgency of this procurement, we 
believe the contracting officer and the SBA should have 
attempted to arrange for an expedited review by the SBA of 
Metal Service Center's responsibility. 

With respect to the Navy's argument that the pro- 
tester was not prejudiced because the solicitation could 
have been canceled and the requirements negotiated only 
with qualified offerors, the fact remains that the Navy 
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made award under the advertised solicitation and did not 
comply with the law in so doing. Moreover, on this record 
we cannot say that the protester properly could have been 
viewed as unqualified for participation in a follow-on 
negotiated procurement. 

For the foregoing reasons, we sustain the protest. 
However, since the contract h a s  been performed, no correc- 
tive action is possible in this case, Nevertheless, we 
believe this case suggests the need for an expedited COC 
procedure so that contracting officials can meet the 
Government's most urgent procurement needs while complying 
with the Small Business Act. To that end, we are recom- 
mending to the Office of Federal Procurement Policy that 
the Executive Branch consider the development of such a 
procedure. 

I of the United States 
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