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1. Pro te s t e r ' s  communica t ion  of  d i s s a t i s f a c t i o n  
w i t h  s o l i c i t a t i o n  s p e c i f i c a t i o n s  t o  c o n t r a c t i n g  
agency  o f f i c i a l s  and recommendat ion fo r  correc- 
t i v e  a c t i o n  p r i o r  to  c l o s i n g  da t e  c o n s t i t u t e d  a 
t i m e l y  p ro t e s t  a g a i n s t  a p p a r e n t  s o l i c i t a t i o n  
i m p r o p r i e t i e s .  S u b s e q u e n t  p r o t e s t  t o  GAO is  
t i m e l y  s i n c e  i t  was f i l e d  w i t h i n  1 0  working 
d a y s  of a c t u a l  knowledge o f  i n i t i a l  a d v e r s e  
agency  a c t i o n .  

2.  P r o t e s t e r  h a s  n o t  m e t  bu rden  of showing 
a g e n c y ' s  s p e c i f i c a t i o n  was i n  excess of ninimum 
n e e d s  or undu ly  r e s t r i c t e d  c o m p e t i t i o n .  

Amray, I n c . ,  p ro t e s t s  r eques t  f o r  q u o t a t i o n s  ( R F Q )  
N o .  81-0886,  f o r  a s c a n n i n g  e l e c t r o n  m i c r o s c o p e ,  i s s u e d  by 
S a n d i a  N a t i o n a l  L a b o r a t o r i e s  ( S a n d i a ) ,  w h i c h  i s  o p e r a t e d  for 
t h e  Depar tment  o f  Energy (DOE) by S a n d i a  C o r p o r a t i o n  unde r  a 
prime management c o n t r a c t .  Amray a l l eges  t h e  s p e c i f i c a t i o n s  
were w r i t t e n  a r o u n d  d e s i g n  f e a t u r e s  based o n  p e r s o n a l  
p r e f e r e n c e  f o r  a f o r e i g n  i n s t r u m e n t  r a t h e r  t h a n  p e r f o r n a n c e  
s p e c i f i c a t i o n s  and a r e  undu ly  r e s t r i c t i v e  o f  c o m p e t i t i o n .  

S a n d i a  and DOE a r g u e  t h a t  t h e  p r o t e s t  is u n t i m e l y  and 
i s  o t h e r w i s e  w i t h o u t  mer i t .  Ne a g r e e  w i t h  Amray t h a t  t h e  
protest  is  t i m e l y ;  however ,  w e  deny  t h e  p r o t e s t ,  

The c l o s i n g  d a t e  f o r  r e c e i p t  of q u o t a t i o n s  was 
s p e c i f i e d  a s  J u l y  9 ,  1 9 8 2 .  Amray s t a t e s  i t  f i r s t  c o n t a c t e d  
S a n d i a  on J u n e  25 t o  s e e k  r e s o l u t i o n  of i t s  s p e c i f i c a t i o n  
c o m p l a i n t s .  On J u l y  1, S a n d i a  c o n t a c t e d  Amray and Amray 
s t a t e s  i t  " c l e a r l y  i n d i c a t e d  t h a t  t h e  s p e c i f i c a t i o n s  and  t h e  
p o i n t  sys t em were d e s i g n e d  o n  a p r e f e r r e d  v e n d o r ,  J E O L  U S A ,  
I n c . "  On J u l y  6 ,  h i r a y  r i o t r f i e d  Sandia v i a  t e l e x  t h a t  i t  
intended to p r o t e s t  t o  this O f f i c e ;  S a n d i a  c o n t a c t e d  Amray 
for s p e c i f i c s  of i ts  d i s s a t i s f a c t i o n  w i t h  t h e  RFQ, deter-  
mined  t h a t  Amray c o u l d  f i l e  a r e s p o n s i v e  q u o t a t i o n ,  and 
encouraged  t h e  f i r m  t o  quote.  
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Respons ive  q u o t a t i o n s  were r e c e i v e d  from J E O L  USA,  
I n c . ,  and  H i t a c h i  S c i e n t i f i c  I n s t r u m e n t s .  N o  q u o t a t i o n  
w a s  s u b m i t t e d  by Amray. J E O L  USA, I n c . ,  was s u b s e q u e n t l y  
awarded t h e  c o n t r a c t .  By l e t t e r  of  J u l y  1 3 ,  r e c e i v e d  i n  t h e  
GAO inailroom on J u l y  1 9 ,  Amray p r o t e s t e d  to t h i s  O f f i c e .  

S a n d i a  and DOE asse r t  t h a t  t h e  protest  is u n t i m e l y  
f i l e d  b e c a u s e  Amray d i d  n o t  p ro t e s t  t h e  s p e c i f i c a t i o n s  p r i o r  
to t h e  J u l y  9 c l o s i n g  d a t e .  Amray’s  i n f o r m a l  phone c o n v e r -  
s a t i o n s  w i t h  S a n d i a  p r io r  t o  the c l o s i n g  da te  are c o n s i d e r e d  
i n s u f f i c i e n t  t o  c o n s t i t u t e  a p ro t e s t  a t  t h a t  t i m e .  I n  
r e b u t t a l ,  Amr”ay v i e w s  t h e  p r e c l o s i n g  d a t e  c o n t a c t s  w i t h  
S a n d i a  a s  a p r o t e s t ,  p o i n t i n g  o u t  t h a t  i t  compla ined  a b o u t  
t h e  s p e c i f i c a t i o n s  and recommended r e i s s u a n c e  o f  t h e  
s o l i c i t a t i o n  b a s e d  o n  p e r f o r m a n c e  ra ther  t h a n  d e s i g n  
f e a t u r e s .  

Our B i d  Pro tes t  P r o c e d u r e s ,  4 C.F.R. S 2 1 . 2 ( b ) ( l )  
( 1 9 8 2 ) ,  r e q u i r e  t h a t  a p r o t e s t ,  a s  h e r e ,  a g a i n s t  a l l eged  
impropriet ies  i n  s o l i c i t a t i o n  which  are a p p a r e n t  p r i o r  to  
t h e  c l o s i n g  d a t e  b e  f i l e d  p r i o r  to  t h e  c l o s i n g  da t e .  I f  a 
p ro tes t  is  t i m e l y  f i l e d  i n i t i a l l y  w i t h  t h e  c o n t r a c t i n g  
a g e n c y ,  any  s u b s e q u e n t  p ro tes t  t o  o u r  O f f i c e  w i l l  be con-  
s i d e r e d  p r o v i d e d  t h a t  t h e  p r o t e s t  is f i l e d  w i t h  GAO w i t h i n  
10  work ing  d a y s  o f  n o t i f i c a t i o n  of actclal or c o n s t r u c t i v e  
knowledge  of i n i t i a l  a d v e r s e  a g e n c y  a c t i o n .  4 C.F.R. 
S 2 1 . 2 ( a ) .  

N e i t h e r  S a n d i a  n o r  DOE s p e c i f i c a l l y  refute Amray’s  
c h a r a c t e r i z a t i o n  of t h o s e  c o n v e r s a t i o n s .  We a re  p e r s u a d e d  
t h a t  Amray was p r o t e s t i n g  t o  S a n d i a  b e f o r e  t h e  c l o s i n g  ? a t e  
b e c a u s e  w e  have h e l d  t h a t  a c o n v e y a n c e  o f  d i s s a t i s f a c t i o n  
and  reques t  f o r  c o r r e c t i v e  a c t i o n  e v i d e n c e s  a s u f f i c i e n t  
i n t e n t  t o  protest .  S e e  Diesel P a r t s  o f  Columbus, E-200595,  
J u l y  20 ,  1981 ,  81-2 C P D  50 ;  G i b s o n  & Cushman Dredg ing  Corp., 
B-194902(1 ) ,  F e b r u a r y  1 2 ,  1 9 8 0 ,  80-1 CTD 122.  

- 

Having c o n c l u d e d  t h a t  Arnray p r o t e s t e d  prior to  t h e  
c l o s i n g  d a t e ,  S a n d i a ’ s  J u l y  6 r e f u s a l  t o  take  t h e  a c t i o n  
recommended by Amray c o n s t i t u t e d  i n i t i a l  a d v e r s e  a g e n c y  
a c t i o n .  T h e r e f o r e ,  o u r  r e c e i p t  of Amray’s  p r o t e s t  on 
July 1 9 ,  1982 ,  was w i t h i n  t h e  10-working-day t i m e  l i m i t  and 
t h e  p ro t e s t  is t i m e l y .  
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The d e t e r m i n a t i o n  of t h e  G o v e r n m e n t ' s  minimum n e e d s ,  
t h e  me thod  of accommoda t ing  them a n d  t h e  t e c h n i c a l  j u d g m e n t s  
upon w h i c h  t h o s e  d e t e r m i n a t i o n s  are  b a s e d  are  p r i m a r i l y  t h e  
r e s p o n s i b i l i t y  o f  t h e  c o n t r a c t i n g  o f f i c i a l s  who a re  most 
f ami l i a r  w i t h  t h e  c o n d i t i o n s  u n d e r  wh ich  t h e  s u p p l i e s  a n d  
s e r v i c e s  h a v e  b e e n  u s e d  i n  t h e  p a s t  a n d  w i l l  be used i n  t h e  
f u t u r e .  G e n e r a l l y ,  when a s p e c i f i c a t i o n  h a s  b e e n  c h a l l e n g e d  
a s  u n d u l y  r e s t r i c t i v e  o f  c o m p e t i t i o n ,  i t  is  i n c u m b e n t  upon 
t h e  p r o c u r i n g  a g e n c y  to  e s t a b l i s h  p r i m a  f a c i e  s u p p o r t  f o r  
i t s  c o n t e n t i o n  t h a t  t h e  r e s t r i c t i o n s  i t  imposes a re  rea- 
s o n a b l y  r e l a t p d  to  i t s  n e e d s .  B u t  o n c e  t h e  a g e n c y  es tab-  
l i s h e s  t h i s  s u p p o r t ,  t h e  b u r d e n  i s  t h e n  o n  t h e  protester  
to show t h a t  t h e  r e q u i r e m e n t s  c o m p l a i n e d  o f  a re  c l e a r l y  
u n r e a s o n a b l e .  Walter K i d d e ,  D i v i s i o n  o f  K i d d e ,  I n c . ,  
B-204734, J u n e  1 7 ,  1 9 8 2 ,  g2-1 CPD 53-E. -- Expor t  
C o r p o r a t i o n ,  B-207655, November 1 6 ,  1 9 8 2 ,  82-2 C P D  4 4 5 .  

-- 

Amray p ro te s t s  t h a t  t h e  RFQ e x p r e s s e s  a n  u n j u s t i f i e d  
p e r s o n a l  p r e f e r e n c e  f o r  a f o r e i g n  i n s t r u m e n t  c o n t a i n i n g  
s p e c i f i c  d e s i g n  f e a t u r e s .  S a n d i a  p o i n t s  o u t  t h a t  t h e  
t e c h n i c a l  c a p a b i l i t i e s  s e t  f o r t h  i n  t h e  RFQ a re  S a n d i a ' s  
d e t e r m i n a t i o n  a s  t o  i t s  minimum n e e d s  f o r  t h e  p e r f o r m a n c e  
r e q u i r e d  o f  t h e  s c a n n i n g  e l e c t r o n  microscope (SEX), S a n d i a  
s t a t e s  t h a t  t h e  d e s c r i b e d  f e a t u r e s  a r e  n o t  b a s e d  o n  unsup- 
ported " p e r s o n a l  p r e f e r e n c e .  " S a n d i a  e x p l a i n s  t h a t  t h e  
s p e c i f i c a t i o n s  r e s u l t e d  f r o m  a c o n s e n s u s  o f  t e c h n i c a l  per- 
s o n n e l  a n d  s u p p o r t s  t h e  c o m p e t i t i v e n e s s  of t h e  s p e c i f i c a t i o n  
a s  f o l l o w s :  

"The t e c h n i c a l  s p e c i f i c a t i o n s  c l e a r l y  were 
n o t  w r i t t e n  a r o u n d  a p a r t i c u l a r  f o r e i g n  
i n s t r u m e n t .  I t  i s  S a n d i a ' s  u n d e r s t a n d i n g  t h a t  
a t  t h e  time o f  t h e  RFQ n o  p o t e n t i a l  s u p p l i e r  
had  a n  e x i s t i n g  SEM w h i c h  m e t  a l l  of t h e  tech- 
n i c a l  c a p a b i l i t i e s  s e t  f o r t h  i n  t h e  RFQ. How- 
ever ,  i t  w a s  a n d  r e m a i n s  S a n d i a ' s  b e l i e f  t h a t  
e a c h  of t h e  f o u r  s u p p l i e r s  to whom S a n d i a  s e n t  
t h e  RFQ could meet a l l  o f  t h e  minimum or  manda- 
t o ry  s p e c i f i c a t i o n s  a n d  most of t h e  des i red  
t e c h n i c a l  c a p a b i l i t i e s .  I t  s h o u l d  b e  c l e a r l y  
u n d e r s t o o d  t h a t  t h e  m a n d a t o r y  a n d  minimum 
s p e c i f i c a t i o n s  w h i c h  were v e r y  l i m i t e d  i n  
number ,  were t h e  o n l y  t e c h n i c a l  c a p a b i l i t i e s  
t h a t  a s u p p l i e r  was r e q u i r e d  t o  meet. A l l  
o t h e r  t e c h n i c a l  c a p a b i l i t i e s  were d e s i r e d  



B-2 0 8 3 08 4 

f e a t u r e s  and a s u p p l i e r  was n o t  d i s q u a l i f i e d  if 
h e  c o u l d  n o t  s a t i s f y  p a r t i c u l a r  ones o f  t h o s e  
t e c h n i c a l  c a p a b i l i t i e s .  I t  is c lear  from the  
t e c h n i c a l  e v a l u a t i o n  p r o c e d u r e  t h a t  one sup-  
p l i e r  cou ld  s u p p l y  a smaller number o f  d e s i r e d  
t e c h n i c a l  c a p a b i l i t i e s  b u t  s t i l l  o b t a i n  a 
h i g h e r  t o t a l  score t h a n  a n o t h e r  s u p p l i e r  who 
m i g h t  p r o v i d e  a g r e a t e r  number o f  t e c h n i c a l  
c apab i l i t i e s .  The RFQ c l e a r l y  i n d i c a t e d  t h a t  
t h e r e  was a r a n g e  o f  poss ib le  p o i n t s  f o r  e a c h  
t e c h n i c a l  c a p a b i l i t y  d e p e n d i n g  upon how c l o s e l y  
t h e  prop 'osal  m e t  t h e  des i red  c a p a b i l i t y .  

"Amray had a n  SEM which m e t  a l l  of t h e  
mandatory  r e q u i r e m e n t s .  The o n l y  mandatory  
requirement o n  which any  q u e s t i o n  w a s  r a i s e d  
was t h e  r e q u i r e m e n t  r e g a r d i n g  0 to  35 k i l o v o l t  
a c c e l e r a t i n g  v o l t a g e .  Amray 's  e x i s t i n g  SEM d i d  
n o t  have s u c h  a f e a t u r e  i n  i t s  ' o f f - t h e - s h e l f '  
c o n d i t i o n .  However, Amray had a v a i l a b l e  a t  a 
modest  cost  a s t a n d a r d  o p t i o n  which added s u c h  
f e a t u r e  a n d ,  a c c o r d i n g l y ,  Amray could e a s i l y  
meet t h e  m i n i m u m  and mandatory  requirements. 
Amray c o u l d  a l s o  meet most of t h e  d e s i r e d  b u t  
n o t  mandatory  t e c h n i c a l  c a p a b i l i t i e s .  T h i s  
s i t u a t i o n  was d i s c u s s e d  w i t h  Amray and t h e y  
were s t r o n g l y  e n c o u r a g e d  to  s u b m i t  a q u o t a t i o n .  
The a d v a n t a g e  o f  t h e i r  p o s i t i o n  a s  a domestic 
suppl ie r  w a s  a l s o  d i s c u s s e d  w i t h  them. 
A c c o r d i n g l y ,  Amray 's  a l l e g a t i o n  t h a t  a 
t h o r o u g h ,  f a i r  and c o m p e t i t i v e  t e c h n i c a l  
e v a l u a t i o n  would n o t  be  encouraged  is  c l e a r l y  
w i t h o u t  f o u n d a t i o n . "  

I n  o u r  v i ew,  t h e  above  c o n s t i t u t e s  prima f a c i e  s u p p o r t  
for t h e  s p e c i f i c a t i o n .  However, r a t h e r  t h a n  s p e c i f i c a l l y  
r e b u t  t h i s ,  Amray h a s  m e r e l y  g e n e r a l l y  emphasized t h e  close- 
n e s s  o f  t h e  s p e c i f i c a t i o n s  to  t h e  awardee's p r o d u c t  and  h a s  
n o t  p r o v i d e d  e v i d e n c e  t h a t  S a n d i a ' s  n e e d s  cou ld  be m e t  w i t h  
o t h e r  s p e c i f i c a t i o n s .  In t h i s  r e g a r d ,  a s p e c i f i c a t i o n  
w r i t t e n  a round a p a r t i c u l a r  p r o d u c t  is n o t  i n  and o f  i t s e l f  
i m p r o p e r ,  a s  l o n g  as  t h e  agency  e s t a b l i s h e s  t h a t  t h e  
s p e c i f i c a t i o n  is  r e a s o n a b l y  r e l a t ed  t o  i t s  m i n i m u m  n e e d s .  - - S e e  Data Card C o r p o r a t i o n ,  O r b i t r a n  D i v i s i o n ,  B-202782, 
Oc tobe r  8 ,  1981,  81-2 CPD 287. F i n a l l y ,  w e  n o t e  t h a t  a f i r m  
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o t h e r  t h a n  t h e  a l l e g e d  f a v o r e d  v e n d o r  was a b l e  t o  s u b m i t  a 
c o m p e t i t i v e  quota t ion  and t h a t  even  t h e  a l l e g e d  f a v o r e d  
vendor  d i d  n o t  a c h i e v e  f u l l  s p e c i f i c a t i o n  compl i ance .  
T h e r e f o r e ,  t h e  p r o t e s t e r  h a s  n o t  s u s t a i n e d  t h e  bu rden  o f  
p r o v i n g  t h a t  S a n d i a ' s  d e t e r m i n a t i o n  of i t s  minimum n e e d s  was 
u n r e a s o n a b l e .  

A c c o r d i n g l y ,  w e  d e n y  t h e  p ro tes t .  

, 
I vr4...$- * 

Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  




