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MATTER OF: Proposed  Agreement f o r  Exchange of Lands 
f o r  F e d e r a l  Coal Lease B i d d i n g  R i g h t s  

DIGEST: 1. R a t t l e s n a k e  National R e c r e a t i o n  Area 
and W i l d e r n e s s  A c t  o f  1980 a u t h o r i z e d  
exchange  of Montana Power Company's 
l a n d s  f o r  equal  v a l u e  o f  " b i d d i n g  
r i g h t s "  f o r  c o m p e t i t i v e  F e d e r a l  coal  
leases. Proposed  "Exchange Agreement" 
would requi re  T r e a s u r y  t o  pay  S t a t e  o f  
Montana 50 p e r c e n t  s h a r e  of t o t a l  re- 
c e i v e d ,  i n c l u d i n g  b i d d i n g  r i g h t s ,  under  
s e c t i o n  35 o f  M i n e r a l  Lands L e a s i n g  A c t  
o f  1 9 2 0 ,  30 U.S.C.  S 1 9 1 ,  which pro-  
v i d e s  f o r  r e m i t t i n g  "money" r e c e i v e d  by 
T r e a s u r y .  S i n c e  b i d d i n g  r i g h t s  a r e  n o t  
money, S t a t e  payment may n o t  be based  
on  t h e i r  r e c e i p t .  

2. Under p r o p o s e d  "Exchange Agreement" 
where Montana Power Company's t o t a l  
payment is i n  c a s h  b u t  i t  is  accom- 
p a n i e d  by no t ice  o f  use of b i d d i n g  
r i g h t s ,  T r e a s u r y  would b e  r e q u i r e d  t o  
pay Company f o r  t h e  a m o u n t  o f  r i g h t s  
used  p u r s u a n t  t o  t h e  n o t i c e .  R e i m -  
bu r semen t  t o  Company is n o t  p r o p e r  ab- 
s e n t  a u t h o r i t y  t o  r e t i r e  b i d d i n g  r i g h t s  
by payment  and l a c k  of a v a i l a b l e  appro-  
p r i a t i o n  f o r  t h a t  p u r p o s e .  

3 .  Proposed  "Exchange Agreement"  c a l l s  f o r  
i n c r e a s e d  b i d d i n g  r i g h t s  f o r  Montana 
Power Company a t  1 0  p e r c e n t  i n t e r e s t  
r a t e  on  o u t s t a n d i n g  unused  b i d d i n g  
r i g h t s .  I n c r e a s 2  i n  v a l u e  o f  b i d d i n g  
r i g h t s  is n o t  l e g a l l y  p e r m i s s i b l e  s i n c e  
t h e i r  v a l u e  is l i m i t e d  to f a i r  m a r k e t  
v a l u e  o f  l a n d s  unde r  s e c t i o n  4 ( b ) ( 2 )  o f  
t h e  R a t t l e s n a k e  N a t i o n a l  R e c r e a t i o n  
Area and  W i l d e r n e s s  A c t ,  16  U.S.C. 
S 4 6 0 1 1 - 3 ( b ) ( 2 )  - (SUPP. IV) 1 9 8 0 ) .  

We r e c e i v e d  a request f rom t h e  Director o f  t h e  B u r e a u  
o f  Land Management ( B L M ) ,  Depar tment  o f  t!ie I n t e r i o r  
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( I n t e r i o r ) ,  f o r  our o p i n i o n  a s  t o  w h e t h e r  h e  h a s  t h e  a u t h o r -  
i t y  t o  a g r e e  t o  a p r o p o s a l  f rom t h e  Montana Power Company 
(Company) r e l a t i n g  t o  t h e  exchange  o f  i t s  l a n d s  t o  be i n -  
c l u d e d  i n  t h e  R a t t l e s n a k e  N a t i o n a l  R e c r e a t i o n  Area, and  
R a t t l e s n a k e  W i l d e r n e s s ,  Montana. 

The request i n d i c a t e s  t h a t  u n d e r  t h e  R a t t l e s n a k e  
N a t i o n a l  R e c r e a t i o n  Area a n d  W i l d e r n e s s  A c t  o f  1980 ,  l a n d s  
owned by t h e  Company have been  a p p r a i s e d  a t  a p p r o x i m a t e l y  
$17 .5  m i l l i o n  and  t h a t  one a c q u i s i t i o n  method p r o v i d e d  f o r  
i n  t h e  A c t  is f o r  t h e  exchange  o f  t h e  l a n d s  f o r  b i d d i n g  
r i g h t s  i n  a n  amount equal to  t h e  l a n d s '  v a l u e .  T h e s e  r i g h t s  
may be used  to  pay  t h e  bonus or o t h e r  payment required o f  
t h e  s u c c e s s f u l  b i d d e r  f o r  a c o m p e t i t i v e  Federa l  coal lease. 
Under t h e  p r o p o s e d  "Exchange Agreement" t h e  Company would 
u s e  t h e  b i d d i n g  r i g h t s  f o r  o n l y  h a l f  o f  any  l ea se  payment ,  
a s s u r i n g  a 50 p e r c e n t  payment i n  cash.  T h e  c a s h  payment  
w o u l d  be r e m i t t e d  t o  t h e  S t a t e  of Montana a s  i t s  50 p e r c e n t  
share  o f  money r e c e i v e d  from s a l e s ,  b o n u s e s ,  r o y a l t i e s  and 
r e n t a l s  of Fede ra l  p u b l i c  l a n d s  u n d e r  s e c t i o n  35 o f  t h e  
M i n e r a l  Lands L e a s i n g  A c t  o f  1920 (MLLA) .  

I n  h i s  s u b m i s s i o n  t h e  Director s t a t e s  as  f o l l o w s :  

"The D e p a r t m e n t ' s  i n f o r m a l  p o s i t i o n ,  s i n c e  
a d o p t i o n  o f  r e g u l a t i o n s  a u t h o r i z i n g  t h e  crea- 
t i o n  and use o f  b i d d i n g  r i g h t s  i n  1977 
( 4 3  C . F . R .  S u b p a r t  35261,  h a s  c o n s i s t e n t l y  
been  t h a t  o n l y  cash r e c e i p t s  a re  t o  be d i s -  
t r i b u t e d  by t h e  T r e a s u r y  t o  t h e  v a r i o u s  
s t a t e s  u n d e r  s e c t i o n  35 o f  t h e  MLLA. Thus ,  a 
50 p e r c e n t  p o r t i o n  o f  b o n u s e s  i n  c o m p e t i t i v e  
coal s a l e s  or r o y a l t i e s  p a i d  i n  cash would be 
s u b j e c t  t o  r e d i s t r i b u t i o n  t o  t h e  s t a t e  where 
t h e  l ea se  is s i t u a t e ,  however ,  any p o r t i o n  of 
t h e  b i d  t h a t  w o u l d  be s a t i s f i e d  by t h e  b i d d e r  
or lessee t e n d e r i n g  a c e r t i f i c a t e  o f  b i d d i n g  
r i g h t s  w o u l d  s i m p l y  n o t  be 'money r e c e i v e d '  
and t h u s  w o u l d  n o t  be s u b j e c t  t o  d i s t i b u -  
t i o n .  W e  d e s c r i b e  t h i s  p o s i t i o n  a s  i n f o r m a l  
s i n c e ,  a t  t h e  t i m e  t h e  R a t t l e s n a k e  A c t  w a s  
passed, no  D e p a r t m e n t a l  r e g u l a t i o n  or w r i t t e n  
o p i n i o n  so s t a t e d ,  and no  b i d d i n g  r i g h t s  had 
t h e n  been  created or exercised t o  e s t a b l i s h  
t h e  p r e c e d e n t  on  t h e i r  t r e a t m e n t  unde r  sec- 
t i o n  35 of t h e  MLLA." 

. 
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Accord ing  t o  t h e  Di rec tor ,  i t  a p p e a r s  t h a t  e s t a b l i s h -  
ment  of t h e  p roposed  method o f  payment was t o  have  been  ac- 
compl i shed  by a " S t a t e m e n t  o f  I n t e n t "  s i g n e d  by t h e  Company, 
t h e  R e g i o n a l  Fores te r  o f  t h e  United S t a t e s  Forest  S e r v i c e ,  
Region I ,  and t h e  Flontana S t a t e  Director o f  BLM. T h i s  
s t a t e m e n t  was i n c o r p o r a t e d  by r e f e r e n c e  i n  t h e  R a t t l e s n a k e  
b i l l ,  b u t  w a s  d e l e t e d  p r i o r  t o  i t s  p a s s a g e .  The Di rec tor ' s  
t e n t a t i v e  c o n c l u s i o n  is  t h a t  t h e  s t a t e m e n t  h a s  n o  e f f e c t  on 
t h e  d i s b u r s e m e n t  o f  c a s h  to  be r e c e i v e d  from t h e  Company 
because a l l  m e n t i o n  of t h e  s t a t e m e n t  was removed b e f o r e  t h e  
b i l l  was e n a c t e d  and f u r t h e r m o r e ,  t h e  s t a t e m e n t  is  ambiguous 
r e g a r d i n g  t h e  50 p e r c e n t  payment.  

The Director f u r t h e r  s t a t e s  t h a t  h e  w i l l  n o t  a g r e e  to  
t h e  p r o p o s a l  f o r  d i s t r i b u t i o n  of r e v e n u e s  unde r  s e c t i o n  35 
of t h e  MLLA a b s e n t  our c o n c u r r e n c e .  S u b s e q u e n t  t o  t h e  
Director 's  s u b m i s s i o n ,  a t  a m e e t i n g  w i t h  h i s  s t a f f ,  w e  were 
r e q u e s t e d  t o  a l s o  c o n s i d e r  a n  a d d i t i o n a l  method o f  payment 
c o n t a i n e d  i n  a l a t e r  p r o p o s a l  d a t e d  December 2 ,  1982.  Under 
i t  t h e  Company would pay  100 p e r c e n t  i n  c a s h  f o r  F e d e r a l  
coal lease paymen t s ,  f rom which t h e  S t a t e  o f  Montana would 
r e c e i v e  50 p e r c e n t  and t h e  F e d e r a l  T r e a s u r y  would r e i m b u r s e  
t h e  Company f o r  i t s  c a s h  payment ,  c a n c e l l i n g  a l i k e  amount 
of b i d d i n g  r i g h t s .  I n  a d d i t i o n ,  t h e  Di rec tor ' s  s t a f f  i n f o r -  
m a l l y  r e q u e s t e d  ou r  v i ews  c o n c e r n i n g  t h e  i n t e r e s t  p r o v i s i o n  
of t h e  p roposed  Exchange Agreement which w o u l d  e n t i t l e  t h e  
Company t o  1 0  p e r c e n t  i n t e r e s t  on t h e  v a l u e  o f  t h e  b i d d i n g  
r i g h t s  d u r i n g  t h e  t i m e  t h e y  were unused .  

For  t h e  r e a s o n s  d i s c u s s e d  be low,  i t  is our  o p i n i o n  t h a t  
t h e  T r e a s u r y  may n o t  remit t o  t h e  S t a t e  of Montana a n  amount 
based on  t h e  T r e a s u r y ' s  r e c e i p t  o f  money from t h e  Montana 
Power Company when h a l f  of t h e  amount due  t o  t h e  Uni ted  
S t a t e s  is s a t i s f i e d  by t h e  Company's use o f  b i d d i n g  r i g h t s .  
A d d i t i o n a l l y ,  t h e  T r e a s u r y  is n o t  a u t h o r i z e d  t o  r e t i r e  t h e  
b i d d i n g  r i g h t s  by payment  t o  t h e  Company n o r  is t h e r e  a n  ap- 
p r o p r i a t i o n  a v a i l a b l e  f o r  t h i s  p u r p o s e .  F i n a l l y ,  an  i n -  
crease i n  t h e  v a l u e  o f  b i d d i n g  r i g h t s  b e c a u s e  o f  i n t e r e s t  on 
o u t s t a n d i n g  b i d d i n g  r i g h t s  is  n o t  p e r m i s s i b l e  s i n c e  i t  would 
i n c r e a s e  t h e i r  v a l u e  beyond t h e  f a i r  m a r k e t  v a l u e  o f  t h e  ex-  
changed l a n d s ,  which  is n o t  a u t h o r i z e d  by s t a t u t e .  

, 
LEGISLATIVE BACKGROUND 

, 
S e c t i o n  35 o f  t h e  M i n e r a l  Lands L e a s i n g  A c t  of 1 9 2 0 ,  a s  

amended, 30 C.S.C. S 1 9 1  ( 1 9 7 6 )  p r o v i d e s  i n  p e r t i n e n t  p a r t  
t h a t :  
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" A l l  money r e c e i v e d  f rom s a l e s ,  b o n u s e s ,  
r o y a l t i e s ,  and  r e n t a l s  of t h e  p u b l i c  l a n d s  
u n d e r  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  * * * 
s h a l l  b e  p a i d  i n t o  t h e  T r e a s u r y  o f  t h e  Uhi ted  
S t a t e s ;  50 per  cen tum t h e r e o f  s h a l l  b e  p a i d  
by t h e  S e c r e t a r y  of t h e  T r e a s u r y  * * * t o  t h e  
S t a t e  o t h e r  t h a n  A l a s k a  w i t h i n  t h e  b o u n d r i e s  
o f  which  t h e  l e a s e d  l a n d s  o r  d e p o s i t s  are  o r  
were l o c a t e d ;  * * * 40 per centum t h e r e o f  
s h a l l  b e  p a i d  i n t o ,  r e s e r v e d ,  a p p r o p r i a t e d ,  
as p a r t  o f  t h e  r e c l a m a t i o n  f u n d  c r e a t e d  by  
* * * t h e  R e c l a m a t i o n  A c t ,  app roved  June 1 7 ,  
1 9 0 2 ,  * * * A l l  moneys r e c e i v e d  u n d e r  t h e  
p r o v i s i o n s  o f  t h i s  c h a p t e r  * * * n o t  o t h e r -  
wise d i s p o s e d  o f  by t h i s  s e c t i o n  s h a l l  b e  
c r e d i t e d  t o  m i s c e l l a n e o u s  r e c e i p t s . "  

The R a t t l e s n a k e  N a t i o n a l  R e c r e a t i o n  Area and  W i l d e r n e s s  
A c t  of 1 9 8 0 ,  P u b l i c  L a w  N o ,  96-476,  O c t o b e r  1 9 ,  1 9 8 0 ,  
94 S t a t .  2 2 7 1 ,  1 6  U.S .C .  § 46011 (Supp.  I V  19801 ,  e s t a b -  
l i s h e d  t h e  R a t t l e s n a k e  M a t i o n a l R e c r e a t i o n  Area a n d  R a t t l e -  
s n a k e  W i l d e r n e s s  Area. With  r e g a r d  t o  l a n d  a c q u i s i t i o n  and 
e x c h a n g e ,  s e c t i o n  4 o f  t h e  A c t  ( 1 6  U.S.C. § 46011-3)  pro- 
v i d e s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

- 

" ( a )  W i t h i n  t h e  b o u n d a r i e s  o f  t h e  R a t -  
t l e s n a k e  N a t i o n a l  R e c r e a t i o n  Area and R a t t l e -  
s n a k e  W i l d e r n e s s ,  t h e  S e c r e t a r y  i s  a u t h o r i z e d  
and d i r e c t e d  t o  acqui re  w i t h  d o n a t e d  o r  ap-  
p r o p r i a t e d  f u n d s  * * * by e x c h a n g e ,  g i f t ,  or  
p u r c h a s e ,  s u c h  non-Fede ra l  l a n d s ,  i n t e r e s t s ,  
or  any  o t h e r  p r o p e r t y ,  i n  confo rmance  w i t h  
t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n . *  * * 

" ( b ) ( l )  The S e c r e t a r y  o f  t h e  I n t e r i o r ,  
i n  c o n s u l t a t i o n  w i t h  t h e  S e c r e t a r y  of Agr i -  
c u l t u r e ,  is  a u t h o r i z e d  t o  c o n s i d e r  and  con-  
summate a n  e x c h a n g e  w i t h  t h e  owner  o f  t h e  
p r i v a t e  l a n d s  or i n t e r e s t s  t h e r e i n  w i t h i n  o r  
c o n t i g u o u s  t o  t h e  b o u n d a r i e s  of t h e  Ra t t l e -  
s n a k e  N a t i o n a l  R e c r e a t i o n  Area  and  Ra t t l e -  
s n a k e  W i l d e r n e s s ,  * * * by which  t h e  
S e c r e t a r y  of t h e  i n t e r i o r  may accept convey-  
a n c e  o f  t i t l e  t o  t h e s e  p r i v a t e  l a n d s  f o r  t h e  
Uni ted  S t a t e s  and  i n  e x c h a n g e  issue b i d d i n g  

, 
1 
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r i g h t s  t h a t  may be e x e r c i s e d  i n  c o m p e t i t i v e  
coal lease sa l e s ,  or i n  coa l  lease m o d i f i c a -  
t i o n s ,  o r  b o t h ,  unde r  s e c t i o n s  2 and 3 o f  t h e  
M i n e r a l  Lands L e a s i n g  A c t  o f  1920 ,  a s  amended 
( 3 0  U.S.C. 2 0 1 ( a ) ,  2 0 3 ) . *  * * 

" ( 2 )  The coal lease  b i d d i n g  r i g h t s  t o  
be i s s u e d  may be exercised a s  payment o f  
bonus or o t h e r  payment r e q u i r e d  o f  t h e  s u c -  
c e s s f u l  b i d d e r  f o r  a c o m p e t i t i v e  coal l ease ,  
or r e q u i r e d  o f  a n  a p p l i c a n t  f o r  a coal lease 
m o d i f i c a t i o n .  The b i d d i n g  r i g h t s  s h a l l  equa l  
t h e  f a i r  m a r k e t  v a l u e  o f  t h e  p r i v a t e  l a n d s  o r  
i n t e r e s t s  t h e r e i n  conveyed i n  exchange  f o r  
t h e i r  i s suance .  The u s e  and exercise  o f  t h e  
b i d d i n g  r i g h t s  s h a l l  be  s u b j e c t  t o  t h e  p ro -  
v i s i o n s  o f  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r ' s  
r e g u l a t i o n s  g o v e r n i n g  coa l  lease b i d d i n g  
r i g h t s ,  t o  t h e  e x t e n t  t h a t  t h e y  a r e  n o t  
i n c o n s i s t e n t  w i t h  t h i s  A c t ,  t h a t  are  i n  
e f f e c t  a t  t h e  t i m e  t h e  b i d d i n g  r i g h t s  are 
i s s u e d .  

" ( 3 )  I f  f o r  any  r e a s o n ,  i n c l u d i n g  b u t  
n o t  l i m i t e d  t o  t h e  f a i l u r e  o f  t h e  S e c r e t a r y  
o f  t h e  I n t e r i o r  t o  o f f e r  f o r  lease l a n d s  i n  
t h e  Montana p o r t i o n  o f  t h e  Powder R i v e r  Coal 
P r o d u c t i o n  Region  * * * or t h e  f a i l u r e  o f  t h e  
h o l d e r  of t h e  b i d d i n g  r i g h t s  to  s u b m i t  a 
s u c c e s s f u l  h i g h  b i d  f o r  any  s u c h  leases,  any  
b i d d i n g  r i g h t s  i s s u e d  i n  a n  exchange  u n d e r  
t h i s  A c t  have  n o t  been  e x e r c i s e d  w i t h i n  t h r e e  
y e a r s  f rom t h e  d a t e  of e n a c t m e n t  of t h i s  A c t ,  
t h e  h o l d e r  o f  t h e  b i d d i n g  r i g h t s  may, a t  i t s  
e l e c t i o n ,  use t h e  o u t s t a n d i n g  b i d d i n g  r i g h t s  
as  a c r e d i t  a g a i n s t  any  r o y a l t y ,  r e n t a l ,  o r  
advance  r o y a l t y  payments  owed t o  t h e  u n i t e d  
S t a t e s  on any  F e d e r a l  coal l e a s e s ( s )  it may 
t h e n  h o l d .  

" ( 4 )  I t  is t h e  i n t e n t  o f  Congres s  t h a t  
t h e  exchange  of b i d d i n g  r i g h t s  f o r  t h e  
p r i v a t e  l a n d s  o r  i n t e r e s t s  t h e r e i n  a u t h o r i z e d  
by  t h i s  A c t  s h a l l  occur w i t h i n  t h r e e  y e a r s  o f  
t h e  d a t e  o f  e n a c t m e n t  o f  t h i s  A c t . "  

- 5 -  

t 



B-20 99 8 1 

S.3072,  9 6 t h  Cong. ,  2d Sess. which  was e n a c t e d  a s  Pub- 
l i c  Law N o .  96-476, w a s  i n t r o d u c e d  by S e n a t o r  John Melche r  
of Montana on  Augus t  26 ,  1980.  A t  a h e a r i n g  on  S.3072 h e l d  
by t h e  Subcommit tee  o n  P a r k s ,  R e c r e a t i o n ,  and Renewable 
Resources of t h e  C o m m i t t e e  o n  Ene rgy  and Na tu ra l  Resources 
of t h e  S e n a t e  on  Sep tember  9 ,  1980 ( 9 6 t h  Cong.,  2d S e s s .  2 1 ,  
221, t h e  Associate Director  of BLM t e s t i f i e d  on  s e c t i o n  4 o f  
t h e  b i l l .  H e  i n d i c a t e d  t h a t  I n t e r i o r  would suppor t  t h e  b i l l  
i f  c e r t a i n  t e c h n i c a l  c h a n g e s  were made and i f  a l l  r e f e r e n c e  
t o  t h e  s t a t e m e n t  o f  i n t e n t  were d e l e t e d .  H e  s a i d  t h a t  "Ref- 
e r e n c e  to a n  a g r e e m e n t  t h a t  d i d  n o t  e x i s t  a t  t h i s  t i m e  w a s  
n e i t h e r  n e c e s s a r y  or h e l p f u l . "  A d d i t i o n a l l y ,  he  e x p l a i n e d  
as f o l l o w s :  

" U s e  of t h e  b i d d i n g  r i g h t s  a p p r o a c h  d o e s  
n o t h i n g  more t h a n  permi t  t h e  F e d e r a l  Govern- 
ment  t o  o b t a i n  t h e  p r i v a t e  l a n d s  i n  q u e s t i o n  
f o r  a p r i c e  t o  b e  p a i d  i n  a medium o t h e r  t h a n  
c a s h .  * * * 

"I  m u s t  p o i n t  o u t ,  however ,  t h a t  u s e  of 
b i d d i n g  r i g h t s  would have  a n  impact o n  t h e  
S t a t e  o f  Montana or any  o t h e r  S a t e  where  t h e y  
a re  u s e d ,  S t a t e s  are e n t i t l e d  t o  50 p e r c e n t  
o f  t h e  receipts  f rom F e d e r a l  m i n e r a l  l e a s i n g  
w i t h i n  t h e i r  b o r d e r s .  To t h e  e x t e n t  t h a t  
Montana Power a p p l i e s  i ts b i d d i n g  r i g h t s  to  a 
coal lease sa le  or m o d i f i c a t i o n ,  o r  t o  o t h e r  
paymen t s  r e q u i r e d  of a lessee,  c a s h  r ece ip t s  
t h a t  t h e  company would h a v e  p a i d  f o r  bonus  
b i d s ,  r oya l t i e s  o r  r e n t a l s ,  would b e  propor- 
t i o n a t e l y  r e d u c e d  and  so w i l l  t h e  S t a t e ' s  
s h a r e  o f  t h o s e  receipts .  

o t h e r  w o r d s ,  i f  you a re  t o  protect 
t h e  S t a t e ' s  50  p e r c e n t  o f  m i n e r a l  l e a s i n g  
receipts ,  t h e n  you would h a v e  some l a n g u a g e  
i n  t h e r e  t o  d o  t h a t . "  

The S e n a t e  C o m m i t t e e  on  Energy  and N a t u r a l  Resources 
f a v o r a b l y  r e p o r t e d  on  S.  3072 w i t h  amendments ,  on 
S e p t e m b e r  2 5 ,  1.980, S. Rep. N o .  996 ,  9 6 t h  Cong., 2d S e s s .  1. 
N o t w i t h s t a n d i n g  t h e  Associate Direc tor ' s  comments,  t h e  b i l l  
as reported c o n t a i n e d  n o  a d d i t i o n a l  p r o v i s i o n  r e g a r d i n g  t h e  
S t a t e ' s  s h a r e  of r e c e i p t s .  I t  d i d  i n c l u d e  r e f e r e n c e  t o  t h e  
p r o p o s e d  s t a t e m e n t  of i n t e n t  a s  f o l l o w s :  " I n  a c c o r d a n c e  
w i t h  t h e  a g r e e m e n t  e n t i t l e d  ' S t a t e m e n t  o f  I n t e n t '  e n t e r e d  
i n t o  by  t h e  Montana Power Company, t h e  R e g i o n a l  F o r e s t e r  of 
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t h e  Un i t ed  S t a t e s  Fores t  S e r v i c e ,  Region  1, and t h e  S t a t e  
Director o f  t h e  B u r e a u  o f  Land Management, s i g n e d  
1 9 8 0 ,  * * *." 

An'Appendix  t o  t h e  Report c o n t a i n e d  a d r a f t  S t a t e m e n t  
of I n t e n t  s i g n e d  o n l y  by t h e  Montana Power Company. 
Appendix  i t  was n o t e d  t h a t  t h e  a g r e e m e n t  was n o t  i n  f i n a l  
fo rm and w a s  s u b j e c t  t o  change  (Report ,  p a g e s  7 & 8 ) .  

I n  t h e  

The b i l l  a s  reported by The H o u s e  Committee o n  I n t e r i o r  
and I n s u l a r  A f f a i r s  on  September 1 7 ,  1980 (H.R .  Rep. 
N o .  1 3 4 0 ,  9 6 t h  Cong. ,  2d Sess.) d i d  n o t  c o n t a i n  a s i m i l a r  
p r o v i s i o n ,  n o r  a n  a p p e n d i x .  

S. 3072 was c o n s i d e r e d  by t h e  S e n a t e  o n  O c t o b e r  1, 
1980 .  Pr ior  t o  i t s  p a s s a g e ,  S e n a t o r  Melcher  proposed a n  
amendment w h i c h  among o the r  t h i n g s  ( w i t h o u t  e x p l a n a t i o n )  
de l e t ed  r e f e r e n c e  t o  t h e  S t a t e m e n t  of I n t e n t .  T h e  amendment 
was a g r e e d  t o  by  t h e  S e n a t e .  126  Cong. R e c .  S 14206 ( d a i l y  
e d .  October 1, 1 9 8 0 ) .  

The n e x t  d a y  t h e  b i l l ,  a s  passed by t h e  S e n a t e ,  was 
c o n s i d e r e d  by t h e  H o u s e  o f  R e p r e s e n t a t i v e s .  P r i o r  t o  i t s  
a p p r o v a l  Chairman S e i b e r l i n g  o f  t h e  Subcommittee o n  P u b l i c  
Lands  and N a t i o n a l  P a r k s  of t h e  Committee on I n t e r i o r  and  
I n s u l a r  A f f a i r s  i n s e r t e d  i n t o  t h e  C o n g r e s s i o n a l  Record a 
" S t a t e m e n t  of I n t e n t "  s i g n e d  by a l l  t h e  p a r t i e s ,  and  d a t e d  
O c t o b e r  2 ,  1980.  T h e  s t a t e m e n t  which  d i f f e r e d  from t h e  
d r a f t  a p p e a r i n g  i n  t h e  S e n a t e  Report  r e a d s  i n  p e r t i n e n t  p a r t  
a s  f o l l o w s :  

" 2 *  * * ( B ) *  * * F u t u r e  r o y a l t y  payments  
and  r e n t a l s  may a l so  be pa id  i n  cash or a 
c o m b i n a t i o n  of cash and  b i d d i n g  r i g h t s .  A l l  
paymen t s  re la ted  to  t h e  Federal  coal leases 
m u s t  i n c l u d e  a minimum o f  5 0  p e r c e n t  ( 1 / 2 )  
c a s h .  Cash p o r t i o n s  o f  a l l  r e c e i p t s ,  up t o  
50 p e r c e n t  ( 1 / 2 )  of these [ s i c ]  t o t a l  amount 
r e c e i v e d  by  t h e  Federa l  g o v e r n m e n t ,  w i l l  be 
u s e d  to  pay t h e  S t a t e  o f  Montana i n  accor- 
d a n c e  w i t h  t h e  M i n e r a l  L e a s i n g  A c t  as 
amended.* * * 

* * * * 

" 4 .  I n  t h e  e v e n t  a l a n d  e x c h a n g e  c a n n o t  
be m u t u a l l y  a g r e e d  t o ,  or i f  o n l y  a p o r t i o n  
of t h e  Montana Power Company l a n d s  are i n -  
c l u d e d  i n  t h e  e x c h a n g e ,  t h e  Montana Power 

, 
I 
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Company may, a t  i t s  o p t i o n ,  o b t a i n  a c a s h  
payment  f o r  a l l  o f ,  or  t h e  r e m a i n d e r  o f ,  i ts 
' R a t t l e s n a k e  Lands '  s u b j e c t  t o  a p p r o p r i a t i o n  
by t h e  Uni ted  S t a t e s  Congres s . "  1 2 6  Cong. 
R e c .  €1 10345-6 ( d a i l y  e d .  O c t o b e r  2, 1 9 8 0 ) .  

PROPOSED EXCHANGE AGREEMENT 

We have  been  p r o v i d e d  w i t h  a n  unapproved d r a f t  " E X -  
change  Agreement" d a t e d  December 2 ,  1 9 8 2 ,  between t h e  Com- 
pany and t h e  S e c r e t a r i e s  of A g r i c u l t u r e  and t h e  I n t e r i o r .  
T h i s  d i f f e r s  from t h e  t w o  S t a t e m e n t s  o f  I n t e n t  men t ioned  
a b o v e ,  which were a g r e e m e n t s  i n  p r i n c i p l e  t o  be used  a s  t h e  
b a s i s  f o r  a b i n d i n g  a g r e e m e n t  between t h e  p a r t i e s - - t h e  Ex- 
change  Agreement.  TJnder t h e  Exchange Agreement t h e  Company 
would a g r e e  to  deed  t o  t h e  United S t a t e s  i t s  R a t t l e s n a k e  
l a n d s  and i n  exchange  t h e  Uni ted  S t a t e s ,  t h r o u g h  I n t e r i o r ,  
would i s sue  b i d d i n g  r i g h t s  to  t h e  Company. T h i s  would en- 
t i t l e  i t  t o  r e c e i v e  c r e d i t  f o r  c o a l - r e l a t e d  bonus  and r o y a l -  
t i e s  i n  t h e  amount o f  $17.5 m i l l i o n .  The b i d d i n g  r i g h t s  
would a l so  allow a r a t e  o f  i n t e r e s t  o f  10 p e r c e n t  p e r  annum, 
compounded d a i l y ,  so t h a t  t h e  c u r r e n t  v a l u e  o f  t h e  b i d d i n g  
r i g h t s  c o u l d  be o b t a i n e d  by t h e  Company. T h e  c u r r e n t  v a l u e  
would b e  r educed  by  t h e  a m o u n t  o f  b i d d i n g  r i g h t s  v a l u e  ap- 
p l i e d  t o  lease payments .  ( S e c t i o n  3 .1  & . 2 . )  

S e c t i o n  3 . 4 ( b )  p r o v i d e s  t h a t :  

"Lease payments  which make u s e  o f  Bid- 
d i n g  R i g h t s  s h a l l  be ( i )  i n  c a s h ,  i n  a mini -  
m u m  amount o f  f i f t y  p e r c e n t  ( 5 0 % )  o f  t h e  
t o t a l  d e b t  t h e n  d u e ,  and t h e  r e m a i n i n g  a m o u n t  
s h a l l  be  r e p r e s e n t e d  by a B i d d i n g  R i g h t s  Use 
Notice ( ' N o t i c e ' )  * * * or ( i i )  one hundred 
percent ( 1 0 0 % )  i n  cash ,  upon r e c e i p t  o f  which 
a l o n g  w i t h  a Notice,  USDI s h a l l  a u t h o r i z e  
immedia te  r e imbursemen t  t o  Montana Power by 
t h e  Uni ted  S t a t e s  T r e a s u r y  by  c e r t i f i e d  check  
i n  t h e  amount i n d i c a t e d  a s  'Amount A p p l i e d  to  
B i d d i n g  R i g h t s '  on t h e  Notice; o r  ( i i i )  one  
hundred  p e r c e n t  ( 1 0 0 % )  by conveyance  o f  a 
Notice i n s t e a d  o f  c a s h  payment." 

S e c t i o n  3 . 4 ( e )  p r o v i d e s  t h a t :  
i , 

"The USDI, upon r e c e i v i n g  a Notice, 
s h a l l  n o t i f y  t h e  Uni ted  S t a t e s  T r e a s u r y  by 
no rma l  n o t i c e  p r o c e d u r e s  of r e c e i p t  o f  f u l l  
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payment so t h a t  payments  to  t h e  s t a t e s  i n  
which  t h e  l ea ses  a re  l o c a t e d  may be made i n  
t h e  same manner and amount as i f  t h e  Uni ted  
S t a t e s  T r e a s u r y  had r e c e i v e d  one  hundred  p e r -  
c e n t  ( 1 0 0 % )  of t h e  Lease payment i n  c a s h  
w i t h o u t  a p p l i c a t i o n  o f  B idd ing  R i g h t s . "  

ANALY S I S  

W e  f i r s t  c o n s i d e r  t h e  p roposed  Exchange Agreemen t ' s  
r e q u i r e m e n t  t h a t  t h e  T r e a s u r y  remit t o  t h e  S t a t e  50 p e r c e n t  
o f  t h e  t o t a l  d e b t  due  t o  t h e  United S t a t e s  f o r  c o a l - r e l a t e d  
b o n u s e s  and r o y a l t i e s  i n c l u d i n g  t h a t  p o r t i o n  o f  t h e  d e b t  f o r  
which  b i d d i n g  r i g h t s  have  been  u t i l i z e d .  We u n d e r s t a n d  t h e  
p r o v i s i o n  to mean t h a t  i f ,  f o r  exarnple ,  t h e  Company m u s t  pay  
$1 ,000  bonus  o n  a l ease ,  i t  u t i l i z e s  b i d d i n g  r i g h t s  w o r t h  
$500 and p a y s  $500 f o r  t h e  r e m a i n d e r .  The S t a t e  o f  
Montana ' s  sha re  would b e  o n e - h a l f  o f  t h e  $1,000 d e b t ,  $500. 

S e c t i o n  35 o f  t h e  MLLA requires t h a t  " A l l  money'lre- 
c e i v e d  from s a l e s ,  b o n u s e s ,  r o y a l t i e s ,  and r e n t a l s  o f  p u b l i c  
l a n d s  u n d e r  t h e  A c t  s h a l l  be p a i d  i n t o  t h e  T r e a s u r y  o f  t h e  
Uni ted  S t a t e s  w i t h  50 p e r  centum t h e r e o f  t o  be  p a i d  by t h e  
S e c r e t a r y  o f  t h e  T r e a s u r y  t o  t h e  S t a t e  where t h e  l a n d s  o r  
d e p o s i t s  a re  l o c a t e d .  Under t h e  R a t t l e s n a k e  Area A c t  coal 
lease b i d d i n g  r i g h t s  e q u a l  t o  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  
l a n d s  t o  be i n c l u d e d  i n  t h e  r e c r e a t i o n  area and w i l d e r n e s s  
may be  exchange2 f o r  t h e  l a n d s .  These  r i g h t s  may be  used  i n  
c o m p e t i t i v e  coal l ease  sa les  or coal  lease  m o d i f i c a t i o n s  as 
payment  f o r  b o n u s e s  o r  o t h e r  r e q u i r e d  payments .  To t h e  ex- 
t e n t  t h e y  are n o t  e x e r c i s e d  w i t h i n  3 y e a r s  o f  t h e  d a t e  o f  
t h e  R a t t l e s n a k e  Area A c t ' s  e n a c t m e n t ,  t h e  h o l d e r  o f  t h e  
r i g h t s  may use t h e m  a s  a c r e d i t  a g a i n s t  any  r o y a l t y ,  r e n t a l  
or a d v a n c e  r o y a l t y  payments  owed t o  t h e  Uni ted  S t a t e s  on 
F e d e r a l  coal leases  i t  h o l d s .  

I t  appears c lear  t h a t  t h e  b i d d i n g  r i g h t s  which may be  
a c c e p t e d  i n  c e r t a i n  s p e c i f i c  s i t u a t i o n s  i n  l i e u  o f  money are  
n o t  t h e m s e l v e s  money. "Money" a s  used  i n  t h e  MLLA, sec- 
t i o n  35 is n o t  d e f i n e d ,  b u t  a p p e a r s  t o  b e  employed i n  t h e  
commonly u n d e r s t o o d  s e n s e  o f  a g e n e r a l  medium o f  exchange-- 
o r d i n a r i l y  l e g a l  t e n d e r  c o i n  o r  p a p e r  money. See  d e f i n i t i o n  
of "money" i n  58 C.J.S. 844 ( 1 9 4 8 )  and W e b s t e r ' s  T h i r d  N e w  ~ 

I n t e r n a t i o n a l  D i c t i o n a r y  1458 (Unabr idged  e d .  1 9 8 1 ) .  4 

The b i d d i n g  r i g h t s  c r e a t e d  by t h e  R a t t l e s n a k e  Area 
A c t  are f o r  t h e  s p e c i a l  p u r p o s e  o f  b a r t e r  or exchange  f o r  
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c e r t a i n  l a n d s ,  a form o f  payment  n o t  r e q u i r i n g  t h e  a p p r o p r i -  
a t i o n  o f  f u n d s  w i t h  which t h e  l a n d s  m i g h t  o t h e r w i s e  be pu r -  
c h a s e d .  They may o n l y  be used  i n  c o n n e c t i o n  w i t h  t h e  amount 
d u e  t o  t h e  Government i n c i d e n t  t o  F e d e r a l  coal  leases ,  a s  
s p e c i f i e d  i n  t h e  A c t .  They c a n n o t ,  f o r  example ,  be used  t o  
pay  t h e  Company's F e d e r a l  o r  S t a t e  t axes ,  or o t h e r  o b l i g a -  
t i o n s .  B i d d i n g  r i g h t s  u n d e r  t h e  A c t  a r e ,  i n  shor t ,  s u b s t i -  
t u t e s  f o r  money, t o  be g i v e n  t o  t h e  Company for  i t s  l a n d ,  t o  
be used  o n l y  a s  p r e s c r i b e d  i n  t h e  A c t .  

under  t h e  R a t t l e s n a k e  Area A c t ,  b i d d i n g  r i g h t s  may 
r e c e i v e d  by I n t e r i o r  i n  l i e u  o f  some or a l l  mon ies  to  be  
p a i d  by  t h e  h o l d e r  of t h e  r i g h t s  i n  c o n n e c t i o n  w i t h  Federal  
coal leases .  However, s i n c e  t h e y  are n o t  money, t h e  r i g h t s  
s h o u l d  t h e n  be r e t i r e d  by  I n t e r i o r .  Only money r e c e i v e d  by 
I n t e r i o r  u n d e r  s e c t i o n  3 5  o f  t h e  MLLA w o u l d  be fo rwarded  t o  
t h e  T r e a s u r y  for  a p p r o p r i a t e  d i s p o s i t i o n ,  i n c l u d i n g  payment 
o f  50 p e r c e n t  of t h e  money t o  t h e  a p p r o p r i a t e  S t a t e .  Absent  
s p e c i f i c  s t a t u t o r y  a u t h o r i t y  t o  do so ,  w e  are  aware of no 
a p p r o p r i a t e  b a s i s  f o r  payment t o  t h e  S t a t e  of Montana o f  any  
amount i n  excess  of 50 p e r c e n t  of t h e  money r e c e i v e d  by t h e  
T r e a s u r y .  T o  d o  so w o u l d  r e s u l t  i n  b o t h  t h e  Rec lama t ion  
Fund and t h e  m i s c e l l a n e o u s  r e c e i p t s  a c c o u n t  r e c e i v i n g  less 
t h a n  t h e i r  a p p r o p r i a t e  shares  of money o b t a i n e d  unde r  
s e c t i o n  35. 

The l e g i s l a t i v e  h i s t o r y  of t h e  R a t t l e s n a k e  Area A c t  i n -  
d i c a t e s ' t h a t  a s i m i l a r  v iew was e x p r e s s e d  by t h e  Associate 
Director o f  BLM d u r i n g  a S e n a t e  h e a r i n g  on t h e  b i l l .  H e  
c l e a r l y  s t a t e d  t h a t  t h e  e f f e c t  o f  t h e  use of t h e  b i d d i n g  
r i g h t s  w o u l d  be  t o  reduce t h e  money r e c e i v e d  by t h e  T r e a s u r y  
from which  t h e  S t a t e  o f  Montana ' s  50 p e r c e n t  sha re  would be 
d i s b u r s e d .  A s  a resu l t ,  t h e  S t a t e  would n o t  r e c e i v e  r e v -  
e n u e s  amount ing  t o  o n e - h a l f  of t h e  f a i r  m a r k e t  v a l u e  o f  t h e  
Company's l a n d s .  H e  i n d i c a t e d  t h e  n e e d  f o r  a s p e c i f i c  s t a t -  
u t o r y  p r o v i s i o n  t o  p r o v i d e  f o r  payment t o  t h e  S t a t e  o f  50 
p e r c e n t  o f  t h e  t o t a l  amount d u e  t o  t h e  Government ,  i n c l u d i n g  
b i d d i n g  r i g h t s .  However, t h i s  was n o t  done .  

W e  n o t e  t h a t  t h e  S t a t e m e n t  of I n t e n t  which a p p e a r e d  i n  
t h e  Appendix o f  t h e  S e n a t e  R e p o r t  was s i l e n t  a s  to  Montana ' s  
s h a r e  of t h e  b o n u s e s ,  r o y a l t i e s ,  e t c .  f o r  which  t h e  b i d d i n g  
r i g h t s  would  be s u b s t i t u t e d .  The second S t a t e m e n t  o f  I n -  
t e n t ,  s i g n e d  by a l l  p a r t i e s  and d a t e d  October 2 ,  1980 ,  w a s  
i n s e r t e d  i n  t h e  C o n g r e s s i o n a l  Record o f  t h a t  day  p r i o r  t o  
t h e  H o u s e  a p p r o v a l  o f  t h e  R a t t l e s n a k e  Area b i l l .  I t  con- 
t a i n e d  a p r o v i s i o n  w h i c h  a r g u a b l y  m i g h t  requi re  t h e  T r e a s u r y  
t o  remit t o  t h e  S t a t e  o f  Montana payment f o r  50 p e r c e n t  o f  
t h e  t o t a l  payment  r e c e i v e d  by I n t e r i o r .  I n  any  e v e n t ,  t h e  
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l e g i s l a t i o n  as  e n a c t e d  i n c l u d e d  n o  a u t h o r i t y  f o r  t h e  T rea -  
s u r y  t o  remit  t o  t h e  S t a t e  o f  Montana payments  u n d e r  s e c t i o n  
35 of  t h e  MLLA r e p r e s e n t i n g  w h a t  amounts  t o  50 p e r c e n t  of 
b i d d i n g  r i g h t s  r e c e i v e d  by I n t e r i o r .  W i t h o u t  t h i s  or s i m i -  
l a r  p r o v i s i o n ,  w e  are  aware of no a u t h o r i t y  unde r  w h i c h  t h e  
T r e a s u r y  m i g h t  p r o p e r l y  make payment u n d e r  s e c t i o n  35 t o  t h e  
S t a t e  of blontana f o r  o t h e r  t h a n  money a c t u a l l y  r e c e i v e d ,  
n o t w i t h s t a n d i n g  t h e  e x i s t e n c e  of t h e  October 2 ,  1980,  State-  
ment of I n t e n t  s i g n e d  before p a s s a g e  of t h e  A c t .  

I n  summary, t h e  p roposed  Exchange Agreement would 
requi re  t h e  T r e a s u r y  t o  pay a S t a t e  a s  i f  1 0 0  p e r c e n t  o f  a 
lease payment had been r e c e i v e d  i n  c a s h ,  even  though some 
p a r t  of t h e  l ease  payment w o u l d  be made i n  b i d d i n g  r i g h t s .  
To t h i s  e x t e n t  i t  is  n o t  i n  accord w i t h  c u r r e n t  s t a t u t o r y  
a u t h o r i t y ,  and t h e r e f o r e  t he re  is  n o  a v a i l a b l e  a p p r o p r i a t i o n  
to pay o u t  more t h a n  50 percent  o f  t h e  cash r e c e i v e d .  

The  Exchange Agreement a l so  p r o v i d e s  t h a t  where t h e  
Company's lease payment is  e n t i r e l y  i n  c a s h ,  and  is accom- 
p a n i e d  by a "Bidd ing  R i g h t s  Use Notice" ,  t h e  T r e a s u r y  s h a l l  
r e i m b u r s e  t h e  Montana Power Company f o r  t h e  amount s t a t e d  i n  
t h e  n o t i c e .  T h i s  w o u l d  p e r m i t  t h e  S t a t e  of Montana t o  
r e c e i v e  50 p e r c e n t  of t h e  e n t i r e  cash  payment.  However, t h e  
T r e a s u r y  w o u l d  have  t o  d i s b u r s e  to  t h e  Company an  amount 
equal  t o  t h e  b i d d i n g  r i g h t s  u sed  a t  t h a t  t i m e .  T h e  T r e a s u r y  
h a s  no  a u t h o r i t y  t o  r e t i r e  b i d d i n g  r i g h t s  by payment ,  n o r  
a re  w e  aware of a n  a p p r o p r i a t i o n  which w o u l d  be a v a i l a b l e  
f o r  t h i s  purpose. I t  fol lows t h a t  t h i s  p r o v i s i o n  is l e g a l l y  
o b j e c t i o n a b l e .  

F i n a l l y ,  w e  c o n s i d e r  t h e  p roposed  Exchange Agreemen t ' s  
r e q u i r e m e n t  ( s e c t i o n  3 .1  & . 2 )  t h a t  t h e  b i d d i n g  r i g h t s  be 
a d j u s t e d  i n  v a l u e  t o  r e f l e c t  "a  r a t e  o f  i n t e r e s t  g rowth  of 
t e n  p e r c e n t  ( 1 0 % )  per annum, compounded d a i l y . "  T h i s  would 
appear to  be computed on t h e  o u t s t a n d i n g  amount of unused  
b i d d i n g  r i g h t s .  The r a t i o n a l e  f o r  t h i s  p r o c e d u r e  is t h a t  
l e g a l  t i t l e  t o  t h e  l a n d s  would be deeded  to  t h e  Uni ted  
S t a t e s  on  e x e c u t i o n  o f  t h e  Exchange Agreement b u t  t h a t  i t  
m i g h t  t a k e  a number of y e a r s  b e f o r e  a l l  o f  t h e  b i d d i n g  
r i g h t s  were u s e d .  (Bo th  i n  t h e  S t a t e m e n t  of I n t e n t  i n c l u d e d  
i n  t h e  S e n a t e  R e p o r t  and t h e  S t a t e m e n t  o f  I n t e n t  d a t e d  
October 2 ,  1 9 8 0 ,  and s i g n e d  by a l l  p a r t i e s ,  l e g a l  t i t l e  
would n o t  b e  conveyed t o  t h e  Federal  Government u n t i l  t h e  ~ 

t o t a l  f a i r  m a r k e t  v a l u e  o f  t h e  l a n d s  was r e c e i v e d  by t h e  
company. 1 

The R a t t l e s n a k e  Area A c t  s t a t e s  t h a t ,  "The b i d d i n g  
r i g h t s  s h a l l  equal t h e  f a i r  market v a l u e  o f  t h e  p r i v a t e  
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l a n d s  or i n t e r e s t s  t h e r e i n  conveyed i n  exchange  f o r  t h e i r  
i s s u a n c e . "  (Sec .  4 ( b ) ( 2 ) . )  R idd ing  r i g h t s  n o t  e x e r c i s e d  
w i t h i n  3 y e a r s  f rom t h e  d a t e  o f  t h e  l aw ' s  e n a c t m e n t  may be 
used  a s  a c r e d i t  a g a i n s t  any  r o y a l t y ,  r e n t a l  or advance  roy-  
a l t y  payments  on  any F e d e r a l  coal  l ea ses  i t  may t h e n  h o l d .  
(Sec. 4 ( b ) ( 3 ) . )  I t  is  a p p a r e n t  f rom these  p r o v i s i o n s  t h a t  
t h e  v a l u e  of t h e  b i d d i n g  r i g h t s  exchanged f o r  t h e  Company's 
l a n d s  may n o t  exceed  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  l a n d s .  
Upon e s t a b l i s h m e n t  o f  t h e  l a n d s '  f a i r  m a r k e t  v a l u e  a t  $17.5 
m i l l i o n ,  t h a t  became t h e  m a x i m u m  v a l u e  o f  b i d d i n g  r i g h t s  
t h a t  c o u l d  be  p r o v i d e d  t o  t h e  Company, r e g a r d l e s s  o f  when 
t h e  b i d d i n g  r i g h t s  a r e  e x e r c i s e d .  P r o v i s i o n  was made f o r  
b i d d i n g  r i g h t s  n o t  used  w i t h i n  3 y e a r s  o f  p a s s a g e  o f  t h e  
A c t .  I n  t h a t  case,  t h e  u s e  o f  t h e  b i d d i n g  r i g h t s  is  
broadened  t o  i n c l u d e  c r e d i t  a g a i n s t  any  r o y a l t i e s ,  r e n t s  o r  
advance  r o y a l t y  payments  d u e  on  Company-held coal  leases.  

T h e r e  is no  s t a t u t o r y  p r o v i s i o n  for= a n  i n c r e a s e  i n  t h e  
amount o f  b i d d i n g  r i g h t s  b e c a u s e  o f  d e l a y  i n  u s i n g  them. T o  
al-low f o r  a n  i n c r e a s e  i n  t h e  v a l u e  of b i d d i n g  r i g h t s  i n  ex-  
cess o f  t h e  a g r e e d  f a i r  m a r k e t  v a l u e  o f  t h e  l a n d s  a s  p ro -  
posed  i n  t h e  Exchange Agreement b e f o r e  u s  would exceed  t h e  
a u t h o r i t y  c o n f e r r e d  by t h e  R a t t l e s n a k e  N a t i o n a l  Recreation 
Area and W i l d e r n e s s  A c t .  T h i s  would be so even  i f  w e  were 
to  view t h e  1 0  p e r c e n t  a n n u a l  v a l u e  i n c r e a s e  a s  e s t a b l i s h i n g  
a new or u p d a t e d  f a i r  m a r k e t  v a l u e  s i n c e  t h e r e  is no  a u t h o r -  
i t y  t o  i n c r e a s e  i t  b e c a u s e  o f  t h e  p a s s a g e  o f  time. F o r  t h e  
r e a s o n s  s t a t e d ,  t h e  i n c r e a s e  i n  t h e  v a l u e  of b i d d i n g  r i g h t s  
c a l l e d  f o r  i n  t h e  p roposed  Exchange Agreement  is n o t  l e g a l l y  
p e r m i s s i b l e ,  

~ o m p  t r o 1 1 Yr de ne  r a 1 
of t h e  Uni ted  S t a t e s  
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