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DIGEST: 

Where q u e s t i o n s  and a n s w e r s  r e l a t i n g  to  
s p e c i f i c a t i o n s  place o f f e r o r s  on n o t i c e  
t h a t  incumbent  c o n t r a c t o r ' s  f r c n t  
mounted e n g i n e  d e s i g n  f o r  t a r g e t  a i r -  
c r a f t  s a t i s f i e s  s o l i c i t a t i o n  r e q u i r e -  
men t s  f o r  v i s u a l  r e p r e s e n t a t i o n  of 
s p e c i f i c  a i r c r a f t  whose d i s t i n g u i s h i n g  
f e a t u r e  is  t h e  d e s i g n  of i t s  nose, pro- 
t e s t e r ' s  a s se r t ion  t h a t  o n l y  i t s  rear 
mounted e n g i n e  d e s i g n  w i l l  s a t i s f y  
v i s u a l  a p p e a r a n c e  r e q u i r e m e n t  i s  wi th -  
o u t  m e r  i t . 
S i r n u l s t o r s  L i m i t e d ,  I&. p r 3 t e s t s  %he Depar tment  

of t h e  Ariny's e v a l u a t i o n  of p r o 2 o s a l s  r e c e i v e d  i n  
r e s p o n s e  to R s c j u e s t  for P r o p o s a l s  ( R F P )  DAkH01-32-R-  
A 3 4 5  for t a r g e t  f l i g h t  s e r v i c e s .  The p r o t e s t  c o n c e r n s  
t a r g e t  a i r c r a f t  which t h e  award2e is to  f u r n i s h  aid 
o p e r a t e  i n  s u p p o r t  of l i v e  f i r e  e x e r c i s e s  a t  t h e  
Army's N a t i o n a l  T r a i n i n g  C e n t e r  (NTC), F o r t  I r i J i n ,  
C a l i f o r n  Fa. 

S i m u l a t o r s  has l e a r n e d  t h a t  t h e  Army i s  c o n s i d e r -  
i n g  < f r o n t  mounted e n g i n e  d e s i g n s ,  which u n i i k e  i t s  
r e a r  mourlted eng i i l e  d e s i g n ,  a l t e r s  t h e  v i s u a l  a 2 p e a r -  
a n c e  of the n o s e  of t h e  t a r g e t .  Ti?:? RFP r e q u i r c s  t h a t  
t h e  c o n t r a c t o r  f u r n i s h  t a r g e t s  w n i c h  a r e  to  be 
r e m o t e l y  c o n t r o l l e d  1 / 7 t h  sca le  a i r c r a f t  " p r e s 3 : i t i n g  
t h e  v i s u a l  aFp?a'r'ance (25 t h e  Mikoyan/Curevich  MIG-27 .  I' 

The most s i g n i f i c a n t  d i s k i n g u i s h i n g  f e a t u r e  of t h e  
!4IG-27 (by c c m p a r i s c n  w i t h  t h e  FlTG-23,  for e x a n p l e )  is  
t h e  s h a p e  of its nose. S im1~la tors '  co3tends t h a t  tne 
s o l i c i t a t i J n  c l e 3 i r l y  p r c c l J d e s  des iqns  v i t b .  f r o n t  
mounted e n g i n e s ,  s i n c e  s u c h  e n g i n e s  vi11 a l t e r  tile 
v i s u a l  appr;arar,ce of the c r a f t .  

We deny  t h e  p r o t e s t .  
L 

Al though  a nunbzr  cf i s sues  have been r a i s e d  and 
b r i e f e d ,  x e  t h i r .X  Xm?ndm?nt  $4 to the solicitaLion is 

a ser ies  of q u e s t i o n s  and azswers a b o u t  t h e  p r o c u r e -  
ment i n c l x d i n q  t h e  foiiowiaz q u e s t i o n  46: 
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'0. Is the aircraft currently provided by 
the existing contractor acceptable in all 
terms of scale, size - and representation? _ _  
(Emphasis added) 

'A. Yes." 

We agree with the Army that from this question and 
answer the protester knew or should have known that 
aircraft similar to the existing contractor's air- 
craft with front mounted engines were considered by 
the Army to be sufficiently representative to meet its 
stated needs. 

The protester, who maintains that only it has an 
operating rear engine design, knew that the incum- 
bent's target uses a frpnt mounted engine. However, 
the protester disagrees regarding the significance of 
question 46, which it labels a "red herring." Accord- 
ing to the protester: 

"When Simulators Limited received its 
copy of Question and Answer No. 4 6 ,  
Jan Eglen [president of Simulators] 
telephoned Brian Cole [the contracting 
officer],* * * and asked whether the 
import of this Question and Answer was 
that the incumbent's model satisfied the 
specifications for RFP DAAH01-82-R- 
A345. * * * Mr. Cole informed Jan Eglen 
that t h e  incumbent's model did not meet 

; all of the specifications of the RFP, 
but would not state specifically which 
specifications were not met by th? 
incumbent model. The Protester took 
heart from this conversation and 
remained firm in its view that its 
interpretation of the specifications was 
reasonable, and that a model would only 
he acceptable if the visual appearance 
of the nose was like that of a MIG-27." 

In fact, the protester insists, i ts  interpreta- c 

tion of the visual appearance requirement is but- 
tressed rather than undercut by other questions and 

... 
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answers .  Fo r  example ,  t h e  protester c i t e s  q u e s t i o n  
and answer  33 a s  i l l u s t r a t i v e ,  wh ich  s ta tes :  

“ 3 3 0 .  I s  t h e  t a r g e t  p l a n e  c u r r e n t l y  
f l o w n  a t  NTC by  R S  S y s t e m s  o f  t h e  same 
s i z e  and  c o n f i g u r a t i o n  a s  t h e  o n e  i n  
which  you  a re  b a s i n g  DAAH01-82-R-A345? 
I t  is v e r y  i m p o r t a n t  t o  know t h i s  i n  
o r d e r  t o  know i f  t h e  h i t  r a t i o  p r e v i -  
o u s l y  p r o v i d e d  is  b a s e d  o n  a t a r g e t  of 
t h e  scale and  s p e e d  o r  i f  t h e  d a t a  is  
based o n  a d i f f e r e n t  p l a n f o r m .  

“ 3 3  A. Y e s ,  w i t h i n  t h e  d i m e n s i o n s  as 
s p e c i f i e d  i n  t h e  RFP.” 

A c c o r d i n g  t o  S i m u l a t o r s ,  answer  N o .  3 3 ,  t a k e n  
w i t h  t h e  c o n t r a c t i n g  o f f i c e r ’ s  s t a t e m e n t ,  l e d  Siinu- 
l a t o r s  t o  b e l i e v e  i t  was o n  t h e  r i g h t  t rack.  

Moreover ,  S i m u l a t o r s  s u g g e s t s ,  t h e  import o f  
q u e s t i o n  4 6  s h o u l d  n o t  be c o n s i d e r e d  b e c a u s e  i t  was 
r a i s e d  by  t h e  Army i n  r e b u t t a l  a f t e r  t h e  record s h o u l d  
h a v e  b e e n  c l o s e d  u n d e r  Si 2 1 . 3 ( d )  o f  o u r  Bid  Protest  
P r o c e d u r e s ,  4 C.F.R. S 2 1 . 3 ( d ) ( 1 9 8 2 ) .  T h a t  s e c t i o n  
s t a t e s  t h a t  any  r e b u t t a l  a p ro t e s t e r  or o t h e r  i n t e r -  
e s t e d  p a r t y  may w i s h  t o  make s h a l l  be f i l e d  w i t h i n  5 
w o r k i n g  d a y s  a f t e r  r ece ip t  of t h e  comments t o  which  
t h e  r e b u t t a l  i s  a d d r e s s e d .  

We do n o t  a g r e e  t h a t  S 2 1 . 3 ( d )  p r e v e n t s  u s  f rom 
c o n s i d e r i n g  t h e  impact o f  q u e s t i o n  46. Q u e s t i o n  46, 
a n d ‘ t h e  answer  g i v e n ,  was a d d r e s s e d  i n  t h e  Army’s i n i -  
t i a l  report t o  o u r  O f f i c e .  

As w e  v i ew t h e  case ,  t h e  e f f e c t  of q u e s t i o n  46 
was t o  e x p l a i n  t h e  v i s u a l  a p p e a r a n c e  r e q u i r e m e n t  t h u s  
p l a c i n g  o f f e r o r s  o n  n o t i c e  t h a t -  e x a c t  v i s u a l  l i k e n e s s  
w i t h  a 14IG-27 was n o t  r e q u i r e d ,  a t  l e a s t  to  t h e  e x t e n t  
an e x a c t  l i k e n e s s  would be i n c o m p a t i b l e  w i t h  d e s i g n s  
accommodat ing a f r a n t  mounted e n g i n e .  T h e  amendment 
s t a t e s  c a t e g o r i c a l l y  t h a t  t h e  i n c u m b e n t ’ s  t a r g e t  which  
i n c l u d e s  a n  e n g i n e  c o n s p i c u o u s l y  mounted i n  t h e  f r o n t  
was s u f f i c i e n t l y  r e p r e s e n t a t i v e  t o  meet t h e  Army’s 
need  . 
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Generally, oral explanations given prior to award 
are not binding and should not be relied upon. Air- 
flote, Incorporated, B-180425, July 18, 1974, 74-2PD 
42 ,  aff'd. In any-case, Simulators' reliance on its 
interpretation of the contracting officer's oral 
statement was unreasonable. In fact, the contracting 
officer specifically refused to identify which 
requirements were-not satisfied. Thus, he did not 
contradict the clear import of the answer to question 
4 6 ,  that the incumbent's design was satisfactory in 
appearance. 

We have carefully reviewed those portions of the 
record which the protester claims buttress its view 
that front mounted engine designs were unacceptable. 
They do not support its position. 

For example, placed in context, question 33 
quoted above inquires as to whether the hit ratio (the 
chance that a plane will be struck by ground fire) 
data given by the Army was based on the configuration 
and size of the incumbent's craft. The Army required 
that the contractor assume the risk that some of his 
targets would be hit and price his proposal accord- 
ingly. Since the probability cf a hit depends upon 
the speed and exposed area presented by the craft, the 
answer given to question 3 3 ,  "Yes, within the dimen- 
sions as specified in the RFP," indicated that the 
questioner was correct in assuming that the hit data 
was based on the incumbent's target and was considered 
representative of losses which could be expected of 
craft having a configuration within the dimensions 
spepified. Neither the question nor the answer had 
anything to do with the acceptability of a particular 
appearance. 

Finally, we briefly consider an ancillary com- 
plaint which Simulators has filed concerning the . 
Army's handling of the procurement after the protest 
was filed. Anticipating that this protest might take 
some time to resolve, the Army amended its performance 
schedule and reopened negotiations with offerors 
remaining in the competitive range. According to the 
protester, who has a fully operational target, this 
-action allows its competitors additional time in which 
to improve their designs, at the protester's expense. 

_ .  .. . . .  . . ,.- ,. . .- ... . -  
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We see n o  bas i s  t o  t h i s  c o m p l a i n t .  The Army may 
r e o p e n  n e g o t i a t i o n s  a t  any  t i m e ,  p r o v i d e d  i t  h a s  a 
r e a s o n a b l e  bas i s  f o r  d o i n g  so. 
i n  an  a g e n c y ' s  r e q u i r e m e n t s  p r o v i d e s  s u c h  a b a s i s .  

A s u b s t a n t i a l  c h a n g e  

Wash ing ton  - s c h o o l  -of P s y c h i a t r y / T h e  M e t r o p o l i t a n  
E d u c a t i o n  C o u n c i l  f o r  S t a f f  D e v e i o p n e n t ,  - B-192756, 
m ? m 9 ,  79-1 C P D  1 7 8  . A b s e n t  c i r c u m s t a n c e s  - -  
which  would j u s t i f y  making a n  award i n  t h e  f a c e  o f  t h e  
p ro tes t ,  t h e  f i l i n g  o f  t h e  p ro tes t  c a u s e d  a c h a n g e  i n  
r e q u i r c n e n t s  s i n c e  it a l t e r e d  t h e  Army's p l a n n e d  
s c h e d u l e .  T h u s ,  t h e  Army had a r e a s o n a b l e  b a s i s  f o r  
r e o p e n i n g  n e g o t i a t i o n s .  

The protest  is d e n i e d .  




