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DIGEST: 

F a i l u r e  to  i n d i c a t e  amount of a p p l i c a b l e  d u t y  
i n c l u d e d  i n  l o w  b i d ,  e v a l u a t e d  on  d u t y - i n c l u d e d  
bas i s ,  does n o t  requi re  r e j e c t i o n  o f  b i d  because 
o m i s s i o n  d i d  n o t  a f f e c t  S i d d e r ' s  l e g a l  o b l i g a t i o n  
to  p e r f o r m ,  w a s  n o t  a c o n d i t i o n  i n s e r t e d  to  
protect b i d d e r  a g a i f i s t  f u t u r e  p r ice  c h a n g e s ,  was 
i r r e l e v a n t  to e v a l u a t i o n ,  and d i d  n o t  p re jud ice  
ether b i d d e r s .  

T e k t r o n i x ,  I n c . ,  p ro t e s t s  t h e  p r o p o s e d  award of a 
c o n t r a c t  to  K i k u s u i  I n t e r n a t i o n a l  C o r p o r a t i o n  ( K i k u s u i )  
u n d e r  i n v i t a t i o n  f o r  b i d s  (IFB) N o .  F41608-82-E-0257 i s s u e d  
by t h e  A i r  Force. T e k t r o n i x  f i r s t  p r o t e s t e d  t o  t h e  A i r  
F o r c e ,  which  d e n i e d  t h e  p ro tes t .  T e k t r o n i x  c o n t e n d s  t h a t  
K i k u s u i ' s  b i d  i s  n o n r e s p o n s i v e  and t h a t  t h e  A i r  Force e r r e d  
i n  d e n y i n g  t h e  p ro tes t .  We d e c y  t h e  p ro t e s t .  

The A i r  Force i s s u e d  t h i s  I F B  a s  t h e  s e c o n d  s t e p  cf a 
two-step, f o z n a l l y  a d v e r t i s e d  p r o c u r e m e n t  of osc i l loscopes  
and r e l a t e d  equipment. The IF9 a d v i s e d  t h a t ,  when a p p i i -  
cable, t h e  award would a u t h o r i z e  d u t y - f r e e  e n t r y ,  i n  which 
e v e n t  t h e  awarded  u n i t  p r ice  w o u l d  omit t h e  a p p l i c a o l e  
arnouct of d u t y .  8 i d s  were to  be b a s e d  o n  6 f i x e d  p r i c e  
per u n i t  f o r  v a r i o u s  order q u a n t i t i e s .  Amendxent 3 t o  t h e  
I F B  a d v i s e 2  t h a t  b i d d e r s  were r e q u i r e d  to  i n c l u i e  "the 
appl icable  amount  3 f  d u t y  ir .  c o n j u n c t i o n  w i t h  t h e  p e r c e n t  
of f o r e i g n  c o n t e n t "  i n  t h e i r  u n i t  p r ices  and also i d e r i t i f y  
t h e  per u n i t  aniount o f  d u t y  i n  a space p r o v i d e d  i n  t h e  
amendment. T h i s  amendment also a d v i s e d  t h a t  t h e  d u t y  
p o r t i o n  of a l l  bids w o u l d  be e v a l u a t e d  as  p r e s c r i b e d  by 
Defense  A c q u i s i t i o n  Z e g u i a t i o n  ( D A R )  g 6-600 ( 1 9 7 6  e d . ) ,  
e x c e p t  t h a t  b i d s  for " D e s i g n a t e d  C o u n ~ r y  End F rod t i c t "  
( D A R  S 6-1600)  would tie e v a l u a t e d  with duty i f  t h e  f o r e i g n  
c o n t e n t  were 50 p e r c e n t  or more. 
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K i k u s u i ' s  b i d  i d e n t i f i e d  i t s  oscilloscope a s  a 
" D e s i g n a t e d  C o u n t r y  End P r o d u c t "  w i t h  a p p r o x i m a t e l y  65- 
p e r c e n t  f o r e i g n  c o n t e n t .  K i k u s u i  s p e c i f i c a l l y  acknowledged 
receipt of amendment N o .  3 and r e t u r n e d  a copy  w i t h  i t s  b i d ,  
b u t  l e f t  b l a n k  t h e  l i n e  p r o v i d e d  f o r  e n t r y  o f  t h e  u n i t  
amount  of d u t y .  K i k u s u i  s u b m i t t e d  t h e  l o w  e v a l u a t e d  b i d .  

T e k t r o n i x  c o n t e n d s  t h a t  K i k u s u i ' s  f a i l u r e  t o  s p e c i f y  
t h e  amount  o f  d u t y  i n c l u d e d  i n  i t s  b i d  r e n d e r e d  K i k u s u i ' s  
b i d  n o n r e s p o n s i v e .  I n  support  o f  t h i s  c o n t e n t i o n ,  T e k t r o n i x  
a r g u e s  t h a t :  
acknowledgement  o f  amendment N o .  3 to  d e t e r m i n e  t h a t  
K i k u s u i ' s  b i d  i n c l u d e d  i m p o r t  d u t i e s ,  b e c a u s e  K i k u s u i ' s  
f a i l u r e  t o  s p e c i f y  t h e  amount of d u t y  i n c l u d e d  c a s t  d o u b t  on  
K i k u s u i ' s  c o m p l i a n c e  w i t h  t h i s  r e q u i r e m e n t ;  ( 2 )  K i k u s u i ' s  
o m i s s i o n  of t h i s  i n f o r m a t i o n  prec ludes  award o f  t h e  c o n t r a c t  
o n  t h e  b a s i s  o f  K i k u s u i ' s  b i d  s i n c e  t h e  I F B  p r o v i d e s  t h a t  
t h e  "awarded u n i t  price w i l l  o m i t  t h e  a p p l i c a b l e  amount of 
d u t y " ;  ( 3 )  t h e  a p p a r e n t  need  f o r  p o s t - b i d - o p e n i n g  n e g o t i a -  
t i o n s  be tween  t h e  A i r  Force and K i k u s u i  to  a r r i v e  a t  t h e  
c o n t r a c t  p r i ce  is a n t i t h e t i c a l  t o  t h e  a d v e r t i s e d  b i d d i n g  
p r o c e d u r e s  here;  and ( 4 )  t o  t h e  e x t e n t  t h a t  K i k u s u i  claims 
t h a t  i t  was t r y i n g  t o  pro tec t  p r o p r i e t a r y  i n f o r m a t i o n  by n o t  
d i s c l o s i n g  t h e  amount  of i n c l u d e d  d u t y ,  K i k u s u i ' s  b i d  f a l l s  
w i t h i n  t h e  ambit  o f  o u r  d e c i s i o n s  r e q u i r i n q  r e j e c t i o n  o f  
b i d s  which  do  n o t  make p u b l i c  t h e  amount of t h e  b i d  or o t h e r  
i n f o r m a t i o n  r e q u i r e d  f o r  b i d  e v a l u a t i o n .  

(1) t h e  A i r  Force c o u l d  n o t  r e l y  o n  K i k u s u i ' s  

I n  d e n y i n g  T e k t r o n i x ' s  p ro t e s t ,  t h e  A i r  Force 
r e s p o n d e d ,  i n  e f f e c t ,  t h a t  s i n c e  K i k u s u i  acknowledged  anend- 
ment  N o .  3 ,  K i k u s u i  m u s t  c o n c l u s i v e l y  be  presumed t o  have  
i n c l u d e d  d u t y  i n  i ts b i d  price and  t h e  amount o f  d u t y  
i n v o l v e d  w o u l d  n o t  have  a f f e c t e d  t h e  r e l a t i v e  s t a n d i n g  o f  
t h e  b i d d e r s .  The A i r  Force t h e r e f o r e  r e g a r d e d  K i k u s u i ' s  
f a i l u r e  t o  s t a t e  t h e  amount o f  d u t y  i n c l u d e d  i n  i t s  b i d  a s  a 
w a i v a b l e  m i n o r  i n f o r m a l i t y .  I n  t h e  c i r c u m s t a n c e s  p r e s e n t  
h e r e ,  w e  f i n d  t h e  A i r  Force's p o s i t i o n  t o  be  r e a s o n a b l e .  

The q u e s t i o n  of r e s p o n s i v e n e s s  c o n c e r n s  w h e t h e r  a 
b i d d e r  h a s  u n e q u i v o c a l l y  o f f e r e d  t o  p r o v i d e  t h e  r e q u e s t e d  
items i n  confo rmance  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  
s o l i c i t a t i o n .  N o r t h w e s t  Ground C o v e r s  and N u r s e r y ,  
B-201609, F e b r u a r y  9 ,  1981 ,  81-1 C P D  81. K i k u s u i ' s  b i d  
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c l e a r l y  o b l i g a t e d  K i k u s u i  t o  p r o v i d e  oscil loscopes i n  
a c c o r d a n c e  w i t h  t h e  s o l i c i t a t i o n  r e q u i r e m e n t s  and  i d e n t i f i e d  
K i k u s u i ' s  osci l loscope as  a " D e s i g n a t e d  C o u n t r y  End P r o d u c t "  
w i t h  more t h a n  50 p e r c e n t  f o r e i g n  c o n t e n t .  K i k u s u i ' s  b i d ,  
t h e r e f o r e ,  would  be e v a l u a t e d  w i t h  d u t y .  I n  these c i r cum-  
s t a n c e s ,  amendment N o .  3 s a i d  to  K i k u s u i ,  s u c c i n c t l y ,  t h a t :  

1. A l l  b i d d e r s  m u s t  i n c l u d e  d u t y  i n  t h e i r  b ids .  

2 .  Your b i d  w i l l  be e v a l u a t e d  d u t y  i n c l u d e d :  o t h e r s  
w i l l  be e v a l u a t e d  d u t y - f r e e .  

3 .  Sta t e  how much d u t y  is i n c l u d e d .  

4 .  Award w i l l  be o n  a d u t y - f r e e  bas i s  when a p p l i c a b l e .  

K i k u s u i  took no  e x p r e s s  e x c e p t i o n  t o  a n y  r e q u i r e m e n t  of t h e  
s o l i c i t a t i o n  a n d  b o t h  a f f i r m a t i v e l y  acknowledged  rece ip t  of 
and  i n c o r p o r a t e d  a copy o f  amendment N o .  3 i n t o  i ts  b i d .  
The q u e s t i o n  here is  w h e t h e r  K i k u s u i ' s  o m i s s i o n  o f  t h e  
amount  of d u t y - - i n f o r m a t i o n  n o t  needed  fo r  t h e  e v a l u a t i o n  of 
K i k u s u i ' s  bid--was s u f f i c i e n t  t o  r e n d e r  n o n r e s p o n s i v e  
K i k u s u i ' s  o t h e r w i s e  r e s p o n s i v e  b i d .  W e  c o n c l u d e  t h a t  it was 
n o t .  

I n  r e v i e w i n g  cases of t h i s  n a t u r e ,  w e  h a v e  g e n e r a l l y  
l o o k e d  t o  t h e  ma te r i a l i t y  of t h e  o m i s s i o n  a s  t h e  d i s p o s i t i v e  
factor  i n  d e t e r m i n i n g  w h e t h e r  o r  n o t  a b i d  s h o u l d  b e  
re jected.  I n  t h e  p r e s e n t  matter,  w e  f i n d  it s i g n i f i c a n t  
t h a t  t h i s  is n o t  a s i t u a t i o n  where  t h e  o m i s s i o n  creates  a n  
a m b i g u i t y  c o n c e r n i n g  t h e  e x t e n t  o f  t h e  b i d d e r ' s  l e g a l  
o b l i g a t i o n  t o  p r o v i d e  t h e  r e q u i r e d  i t e m s .  - -  See, e .g . ,  Kings  
P o i n t  Mfq. C O . ~  I n c . ,  B-2114981, March 4 ,  1 9 8 2 ,  82 -1  C P D  1 9 6 ;  
Air-A-Plane C o r p o r a t i o n ,  B-200724, A p r i l  27, 1981 ,  81-1 CPD 
324. Nor is  t h i s  a s i t u a t i o n  where  a b i d d e r  i n s e r t s  a 
c o n d i t i o n  or a n  i n d e f i n i t e  p r i c e  i n  order  t o  p ro tec t  i t s e l f  
a g a i n s t  some f u t u r e  pr ice  c h a n g e ,  see, e .g .8  I n t e r n a t i o n a l  
S a l t  Company, B-200128, J a n u a r y  7 , 1 9 8 1 7 1 - 1  C P D  142 ,  o r  
where  t h e  p r ice  c a n n o t  be a s c e r t a i n e d  for  b i d  e v a l u a t i o n  
p u r p o s e s .  Computer  T e r m i n a l  Sales, B-200366, J a n u a r y  22, 
1 9 8 1 ,  81-1 CPD 37.  W e  n o t e  a lso t h a t  no  o t h e r  b i d d e r  w a s  
p r e j u d i c e d  by t h e  o m i s s i o n  s i n c e  e v e n  i f  t h e  amount  o f  d u t y  
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were added to Kikusui's bid it would remain low. - See Miller 
Disposal Services, Inc., B-205715, June 7, 1982, 82-1 C P D  
543; cf. Bill Strong Enterprises, Inc., 8-200546, March 5, 
1981,81-1 C P D  173. In sum, we find that Kikusui merely 
failed to provide information unnecessary to the evaluation 
of its bid which, in fact, was germane only if Kikusui were 
the successful bidder and even then was of value only in 
determining the ultimate cost to the Government of acquiring 
Kikusui's oscilloscopes--which remained low in any event. 
In these circumstances, the Air Force was not required to - 
reject Kikusui's bid. - See .- W.A. Apple Manufacturing, Inc., 
B-183791, September 23, 1975, 75-2  CPD 170, a f f ' d  on recon- 
sideration, B-183791, March 2, 1976, 76-1 C P D  143; 4 8  C o m p .  - 
Gen. 357 (1968). 

The protest is denied. 

Comptrol lev G6neral 
of the United States 




