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C l a i m  a g a i n s t  Small B u s i n e s s  A d m i n i s t r a t i o n  
(SBA) f o r  a t t o r n e y  f e e s  e a r n e d  i n  p r e p a r i n g  
c o n t r a c t o r ' s  t e r m i n a t i o n  s e t t l e m e n t  a g r e e m e n t ,  
w h i c h  is b a s e d  on  S B A ' s  a l l o w i n g  s u c h  f e e s  
as  p a r t  of s e t t l e m e n t ,  is d e n i e d  s i n c e  
c l a i m a n t  had n o  p r i v i t y  of c o n t r a c t  w i t h  SBA 
and h i s  r e c o u r s e  is a g a i n s t  h i s  c l i e n t .  SBA's 
a c c e p t a n c e  of s u c h  costs as  allowable se t t le -  
ment  e x p e n s e  imposed no  o b l i g a t i o n  on  SBA t o  
i n s u r e  money p a i d  t o  contractor  is d i s b u r s e d  
i n  any  p a r t i c u l a r  way. I n  any  e v e n t ,  claim is  
p r e c l u d e d  by t h e  Ass ignment  of C l a i m s  A c t  of 
1940.  

Eugene D r e x l e r  h a s  s u b m i t t e d  a claim f o r  payment f o r  
l e g a l  s e r v i c e s  r e n d e r e d  to Q u a d r a t e c h  R e s e a r c h  C o r p o r a t i o n  
i n  c o n n e c t i o n  w i t h  t h e  p r e p a r a t i o n ,  p r e s e n t a t i o n  and nego- 
t i a t i o n  of a c o n t r a c t  t e r m i n a t i o n  s e t t l e m e n t  w i t h  t h e  
Smal l  B u s i n e s s  A d m i n i s t r a t i o n  ( S B A ) .  Drexler s t a t e s  t h a t  
Q u a d r a t e c h  went  o u t  o f  b u s i n e s s  b e f o r e  p a y i n g  t h e  f u l l  
amount owed him and  t h a t  s i n c e  t h e  t e r m i n a t i o n  s e t t l e m e n t  
i n c l u d e d  a sum f o r  l e g a l  f e e s ,  he  s h o u l d  have  been  p a i d  
by S B A  f rom t h a t  sum.  For t h e  r e a s o n s  d i s c u s s e d  below,  
we c o n c l u d e  t h a t  D r e x l e r  h a s  no  v a l i d  claim a g a i n s t  t h e  
Government w i t h  respect t o  t h i s  matter. 

I n  1 9 7 6 ,  t h e  U . S .  Mar ine  C o r p s  e n t e r e d  i n t o  a c o n t r a c t  
w i t h  SBA which ,  i n  t u r n ,  s u b c o n t r a c t e d  ( N o .  SBA2-10-8(a)- 
76C-191) t h e  r e q u i r e c e n t  t o  Q u a d r a t e c h  u n d e r  s e c t i o n  8 ( a )  
of t h e  Small B u s i n e s s  A c t ,  15  U.S.C. S 6 3 7 ( a )  (Supp.  I V  
1 9 8 0 ) .  SBA e x t e n d e d  advance  payments  t o  Q u a d r a t e c h  i n  t h e  
a m o u n t  of $ 2 5 0 , 0 0 0 .  T h i s  was p l a c e d  i n  a s p e c i a l  bank 
a c c o u n t  r e q u i r i n g  t h e  s i g n a t u r e s  of r e p r e s e n t a t i v e s  of 
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b o t h  SBA and Q u a d r a t e c h  f o r  w i t h d r a w a l .  The a g r e e m e n t  w i t h  
respect t o  t h i s  a c c o u n t  p r o v i d e d  t h a t  a l l  s u c h  f u n d s  t h e r e i n  
s h a l l  b e  s u b j e c t  t o  a l i e n  i n  f a v o r  of t h e  Government  and  
s u c h  l i e n  s h a l l  be pa ramoun t  to  a l l  o t h e r  l i e n s ,  On D e c e m -  
b e r  8 ,  1 9 7 8 ,  t h e  c o n t r a c t  was t e r m i n a t e d  f o r  c o n v e n i e n c e  of 
t h e  Government  and  a t  t h a t  t i m e  t h e r e  was a n  u n l i q u i d a t e d  
b a l a n c e  of $200,000 i n  t h e  special  a c c o u n t .  

I n  e a r l y  1 9 8 1 ,  SBA and  S e q u e r r a  C o . ,  I n c . ,  which  was con- 
t r o l l e d  by  t h e  same people who c o n t r o l l e d  Q u a d r a t e c h ,  e n t e r e d  
i n t o  a s t i p u l a t i o n  s e t t l i n g  a s u i t  i n  which  SBA s o u g h t  to  col- 
l ec t  t h e  b a l a n c e  of a n  SBA l o a n  t o  S e q u e r r a .  A s  Q u a d r a t e c h  had 
g u a r a n t e e d  t h e  l o a n ,  i t  was a l so  a d e f e n d a n t  and  i t  a s s e r t e d  a 
c o u n t e r c l a i m .  As a p a r t  of t h e  s e t t l e m e n t ,  i n  wh ich  D r e x l e r  
w a s  n o t  i n v o l v e d ,  Q u a d r a t e c h  r e l e a s e d  to  SBA i t s  i n t e r e s t  i n  
t h e  special  a c c o u n t  s e t  u p  for t h e  Q u a d r a t e c h  c o n t r a c t  which  
a t  t h a t  t i m e  c o n t a i n e d  $105 ,924 .04 .  T h i s  l e f t  $94 ,075 .96  s t i l l  
owed t o  S B A  as  a resul t  of i ts  a d v a n c e  paymen t s  u n d e r  t h e  
Q u a d r a t e c h  c o n t r a c t .  

By s u p p l e m e n t a l  a g r e e m e n t  of A p r i l  2 4 ,  1 9 8 1 ,  t h e  Govern- 
men t  a g r e e d  t o  p a y  Q u a d r a t e c h  $107 ,866  i n  complete s e t t l e m e n t  
of i t s  t e r m i n a t i o n  c la im and of a l l  o t h e r  claims and l i a b i l -  
i t i e s  of t h e  Government  and Q u a d r a t e c h  u n d e r  t h e  c o n t r a c t .  
T h i s  amount  was deposi ted i n  t h e  special  bank a c c o u n t  and  by 
a g r e e m e n t  S B A  r e c e i v e d  $94 ,075.96  i n  payment  o f  t h e  amount  
Q u a d r a t e c h  t h e n  owed t o  SBA and Q u a d r a t e c h  r e c e i v e d  t h e  
r e m a i n d e r .  The a c c o u n t  was t h e n  c l o s e d  and Q u a d r a t e c h ,  
a c c o r d i n g  t o  D r e x l e r ,  w e n t  o u t  of b u s i n e s s  w i t h o u t  p a y i n g  
D r e x l e r  t h e  $ 1 , 5 2 5  owed to  him. 

D r e x l e r  t h e n  a s k e d  SBA to  make a d i r ec t  payment  to  him 
from p r o c e e d s  o f  t h e  s e t t l e m e n t .  S B A  r e f u s e d  D r e x l e r ' s  re- 
q u e s t ,  s t a t i n g  it had  no  a u t h o r i t y  to  make s u c h  a payment  
b e c a u s e  t h e r e  w a s  no  p r i v i t y  of c o n t r a c t  be tween  SBA and  him. 
D r e x l e r  c o n c e d e s  h i s  c o n t r a c t  was n o t  w i t h  t h e  Government  b u t  
i n s i s t s  he  is  e n t i t l e d  to  payment  f rom t h e  f u n d s  paid t o  SBA 
by t h e  D e p a r t m e n t  of D e f e n s e  p u r s u a n t  to t h e  s e t t l e m e n t  a g r e e -  
ment .  H e  a s s e r t s  t h a t  SBA h e l d  t h e  sum allowed f o r  l e g a l  f e e s  
i n  t r u s t  fo r  d i s t r i b u t i o n  to him. 
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We see no  merit t o  t h i s  p o s i t i o n .  A l t h o u g h  t h e  Govern- 
ment  accepted a s  a l l o w a b l e  e x p e n s e s  c e r t a i n  costs  which  
Q u a d r a t e c h  had p a i d  or was o b l i g a t e d  to  pay ,  s u c h  a c c e p t a n c e  
d i d  n o t  r e q u i r e  Q u a d r a t e c h  to d i s b u r s e  t h e  f u n d s  i t  r e c e i v e d  
i n  a c c o r d a n c e  w i t h  t h o s e  items of e x p e n s e  it used  t o  s u p p o r t  
its proposal. Moreove r ,  t h e  Government  had no  o b l i g a t i o n  
to  see t h a t  s u c h  a c c o u n t s  were pa id .  U n l e s s  o t h e r w i s e  re- 
q u i r e d  by  l a w ,  t h e  c la ims  of t h i r d  p a r t i e s ,  i n c l u d i n g  t h a t  
of D r e x l e r ,  depend  upon t h e i r  c o n t r a c t u a l  a g r e e m e n t s  w i t h  
t h e  c o n t r a c t o r s  and  m u s t  be s a t i s f i e d  w i t h o u t  i n v o l v e m e n t  o f  
t h e  Government .  - See D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  S 8-209.1 
(1976  e d . ) ;  F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  § 1-8.208-1 
(1964 e d . ) .  

A l t h o u g h  D r e x l e r  claims to be s e e k i n g  f u n d s  wh ich  he  
c o n t e n d s  a re  h e l d  i n  t r u s t  by S B A ,  he  is m e r e l y  s e e k i n g  
payment  from t h e  Government  f o r  l e g a l  s e r v i c e s  he r e n d e r e d  
t o  Q u a d r a t e c h .  T h u s ,  i n  e f f e c t ,  he  claims a n  i n t e r e s t  i n  t h e  
money c l a i m e d  by and  pa id  to Q u a d r a t e c h .  The Ass ignmen t  of 
C l a i m s  A c t  of 1 9 4 0 ,  31 U.S.C.  S 3727 ( f o r m e r l y  31 U.S .C .  S 
203), however ,  does n o t  permi t  r e c o g n i t i o n  of s u c h  a t h i r d  
par ty  claim. T h i s  s t a t u t e  r e n d e r s  a l l  a s s i g n m e n t s  of claims 
upon t h e  U n i t e d  S t a t e s ,  e x c e p t  a s  p r o v i d e d  t h e r e i n ,  unen- 
f o r c e a b l e .  One e x c e p t i o n  h a s  been  made t o  permi t  a s s i g n m e n t  
of Government  c o n t r a c t  proceeds t o  b a n k s  and o t h e r  f i n a n c i n g  
i n s t i t u t i o n s .  T h e r e  is  no e x c e p t i o n  made w i t h  respect to  
f e e s  d u e  a t t o r n e y s .  T h i s  s t a t u t e  was e n a c t e d  f o r  t h e  p u r p o s e  
of p r e v e n t i n g ,  b e f o r e  t h e  a l l o w a n c e  o f  s u c h  claims, t h i r d  
p a r t i e s  w i t h  whom t h e  Government  is  n o t  i n  p r i v i t y ,  f rom 
a c q u i r i n g  e n f o r c e a b l e  i n t e r e s t s  i n  c l a i m s  a g a i n s t  t h e  U n i t e d  
S ta tes .  S e e  P i t t m a n  v .  U n i t e d  S t a t e s ,  i 1 6  E'. Supp. 576  ( C t .  
C 1 .  1 9 5 3 r c e r t .  _. d e n i e d  3 4 8  U.S. 815 ,  where  a n  a t t o r n e y  w i t h  
a n  a d v a n c e  w r i t t e n  a g r e e m e n t  c a l l i n g  for payment  of 15  
p e r c e n t  of a n y  amount  a l l o w e d  i n  e x c h a n g e  f o r  h i s  s e r v i c e s  
i n  p r o s e c u t i n g  a claim a g a i n s t  t h e  U.S. Naritime Conmiss ion  
c o n t e n d e d  t h e  m o n e t a r y  award c r e a t e d  a n  a t t o r n e y ' s  l i e n  i n  
h i s  f a v o r  a g a i n s t  t h e  award w i t h  p r i o r i t y  o v e r  a claim by 
t h e  Government .  I n  d i s m i s s i n g  t h e  c la im,  t h e  C o u r t  of C l a i m s  
s t a t e d  t h a t  w h e t h e r  i t  was ca l led  a n  a t t o r n e y ' s  l i e n ,  a n  
e q u i t a b l e  i n t e r e s t ,  o r  some o the r  name, t h e  c o n t r a c t  be tween 
t h e  a t t o r n e y  and  h i s  c l i e n t  g a v e  t h e  a t t o r n e y  a n  i n t e r e s t  i n  
t h e  c l i e n t ' s  claim and t h i s  was f o r b i d d e n  by  t h e  Ass ignmen t  
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of C l a i m s  A c t .  See a l so  Malman v .  U n i t e d  S t a t e s ,  202  F.2d  
483 ( 2 d  C i r .  1 9 5 3 ) ,  r e h e a r i n g  d e n i e d ,  207 F.2d 897 (2d  C i r .  
1 9 5 3 ) ;  B-179424, November 1 3 ,  1973;  B-151449,  May 1 6 ,  1 9 6 3 .  
Al though  D r e x l e r ’ s  a g r e e m e n t  w i t h  Q u a d r a t e c h  made p r i o r  t o  
t h e  s e t t l e m e n t  a g r e e m e n t  and payment of h i s  f e e  was n o t  
d e p e n d e n t  upon t h e  success o f  t h e  t e r m i n a t i o n  c la im,  h i s  
claim a g a i n s t  t h e  S B A  f u n d s  is s u b j e c t  t o  t h e  same o b j e c -  
t i o n s  v o i c e d  by t h e  cour t  i n  t h e  P i t t m a n  case. 

-- 

1 of t h e  U n i t e d  S t a t e s  




