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PIGEST: 

1. I n  n e g o t i a t e d  p r o c u r e m e n t  t h e r e  is  no 
r e q u i r e m e n t  t h . a t  award be made t a  lowest cost  
o f fe ror .  R a t h e r ,  p r o c u r i n g  a g e n c y  has discre-  
tion t o  s e l ec t  a h i g h e r  r a t e d  p r o p o s a l  i n s t e a d  
of a lower r a t e d ,  lower cost  p r o p o s a l  i f  d o i n g  
so is  i n  t h e  b e s t  i n t e r e s t  of t h e  Governmen t .  

2 .  D e t e r m i n a t i o n  of r e l a t i v e  mer i t s  of p r o p o s a l s  
is  w i t h i n  C i s c r e t i o n  of c o n t r a c t i n g  a g e n c y  a i d  
w i l l  n o t  be o v e r r u l e d  by t!iis O f f i c e  w i thouz  a 
c l ea r  s h o w i n g  of u n r e a s o n a b l e n e s s .  

3 .  B i a s  i n  the  e v a l u a t i o n  of proposals  w i l l  not 
be a t t r i b u t e d  to  a n  e v a l u a t o r  o n  t ho  b a s i s  of 
i n f e r e n c e  o r  s u p p o s i t i o n .  

An thony  E. 5 rown  2 ro te s t s  t h e  atiard of a c o n t r a c t  u n d e r  
s o l i c i t a t i o n  N o .  R1-82-28 t o  Lnnr3xi:erk Deve?opmcnt TV 
( L a n i h a r k )  for l e a s i n g  o f f i c e  space at T r o y ,  Flon tana ,  on 
b e h a l f  of the U n i t e d  S t a t e s  W r e s t  S2-zr;ice. ErQxn alleges 
t h a t  t he  c o n t r a c t i n g  o f f  icei:'s d e c i s i o n  ta a;gard t o  L a n d m r k  
wab i i i c o r i s i s t e n t  w i t h  t h e  e v a l u s t - i a n  f a c t a r s ,  especially i n  
l i g h t  of 3 r o w n ' s  lo;v.er p r i c e d  o f f e r .  F o r  t.ne r e a s o n s  s t a t s d  
below, the ,protest  is d e n i e d .  

The s o l i c i t a t i c n ,  a s  ar:endcd, s e t  fcrth t h e  f o l l a w i n g  
award f a c t o r s ,  Gii-Li . :  the r e l a t i v ?  iinp.>rt;ance of each f z c t o r  
i n a i c a t e d  by F z x c e n t a y e s :  

" I n  d e t e r m i n i n g  which offer w i l l  be  most 
a d v a n t a g e o u s  t o  t h e  G o v e r n m e n t ,  t h e  Leasing 
C o n t r a c t  Officer shall corrsider t h e  f o i l o w i n g  
factors i n  a d d i t i c n  to t h e  c o n f o r n i t y  of t h e  
space offered to t h e  spec i f ic  r e q u i r e m e n t s .  
Relat;i.;re -,ieigi;ts C T I ~  t h e  i : r i t n r i a  a r e  ass ig f i e? :  

" a .  Price per square f o o t  50% 
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The 

S u i t a b i l i t y  of t h e  d e s i g n  
o f  t h e  s p a c e  o f f e r e d  t o  
e f f i c i e n t  l a y o u t  and  good 
u t i  1 i z a  t i o n  

Factors of e n v i r o n m e n t ,  
i n c l u d i n g  t h e  p h y s i c a l  
c h a r a c t e r i s t i c s  of t h e  
b u i l d i n g  and  t h e  
s u r r o u n d i n g  area 

Energy C o n s e r v a t i o n  

A c c e s s i b i l i t y  of t h e  
b u i l d i n g  t o  t h e  p u b l i c  
and employees  

Occupancy d a t e  

15% 

10% 

10% 

\ 
5% 

5% 

Amount  and l o c a t i o n  o f  
a v a i l a b l e  employee  p a r k i n g  
space w h e t h e r  p u b l i c  o r  p a r t  
of t h e  b u i l d i n g  s i t e  5%" 

Forest S e r v i c e  r e c e i v e d  t h e  f o l l o w i n g  t h r e e  o f f e r s  
on a n  a n n u a l  s q u a r e  f o o t  b a s i s ,  a d j u s t e d  f o r  j a n i t o r i a l  
s e r v i c e s :  

Brown $ 9.66 

Landmark 10.96 
B l u e  Sky 10.53 

The e v a l u a t i o n  team d e t e r m i n e d  Landmark 's  o f f e r  t o  be t h e  
most a d v a n t a g e o u s  to t h e  Government,  a l l .  f a c t o r s  c o n s i d e r e d ,  
w i t h  a f i n a l  e v a l u a t e d  score of 930 p o i n t s ,  compared t o  B l u e  
Sky's 910 p o i n t s  and Brown 's  800. 

As n o t e d  a b o v e ,  Brown p r o t e s t s  t h a t  h e  was e n t i t l e d  to  
t h e  award b e c a u s e  of h i s  lowest cost  o f f e r  and t h a t  h i s  
offer was t h e  most a d v a n t a g e o u s  to  t h e  Government.  I n  a 
n e g o t i a t e d  p rocure incn t ,  t h e r e  is  no requirement t h a t  award 
be made on  t h e  b a s i s  of t h e  lowest cost. B e l l  Aerospace 
Company, 55 Comp. Gen. 2 4 4  ( 1 9 7 5 ) ,  75-2 CPD 168 ;  American 
C o a l i t i o n  of C i t i z e n s  w i t h  D i s a b i l i t i e s ,  I n c . ,  B-205191, 
A p r i l  6 ,  1 9 8 2 ,  82 -1  CPD 318. R a t h e r ,  t h e  p r o c u r i n g  a g e n c y  
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h a s  tge d i s c r e t i o n  t o  s e l ec t  a h i g h e r  r a t e d  p r o p o s a l  i n s t e a d  
of a l o w e r  r a t e d ,  lower cost  p r o p o s a l  i f  d o i n g  so is i n  t h e  
b e s t  i n t e r e s t  of t h e  Government and is c o n s i s t e n t  w i t h  t h e  
e v a l u a t i o n  scheme  s e t  f o r t h  i n  t h e  s o l i c i t a t i o n .  W i t h i n  t h e  
framework e s t a b l i s h e d  by t h e  s o l i c i t a t i o n ,  agency  o f f i c i a l s  
n e c e s s a r i l y  are  g i v e n  a cons iderable  r a n g e  of d i s c r e t i o n ,  
and t h e i r  judgment  w i l l  be q u e s t i o n e d  by o u r  O f f i c e  o n l y  
upon a c lear  showing of u n r e a s o n a b l e n e s s .  - David A. C l a r y ,  
B-200877, A p r i l  28 ,  1 9 8 1 ,  81-1 CPD 3 2 6 ;  Nanex Sys t ems  
C o r p o r a t i o n ,  B-193252,  F e b r u a r y  1 4 ,  1 9 7 9 ,  79-1 C P D  105. 

o f f e r  a s  t h e  l e a s t  c o s t l y  to  t h e  Government i t  f u r t h e r  
d e t e r m i n e d  t h a t  Landmark ' s  o f f e r  was most  a d v a n t a g e o u s  to  
t h e  Government b a s e d  o n  t h e  e v a l u a t i o n  scheme set  f o r t h  i n  
t h e  s o l i c i t a t i o n .  A l l  t h r ee  o f f e r s  r e c e i v e d  t h e  f o l l o w i n g  
e v a l u a t i o n  scores: 

Here, w h i l e  t h e  e v a l u a t i o n  team r a t e d  Brown's  p r i c e  

a. 

b. 

C. 

d .  

e .  

€ 0  

g *  

Brown ' s 

B l u e  Sky 

P r i c e  455 

Des ign  
S u i t a b i l i t y  150 

70 En v i r 0 nine n t 

Energy 
C o n s e r v a t i o n  100 

A c c e s s i b i l i t y  4 s  

Occupancy Date 4 5  

P a r k i n g  - 45 

Total 910 

Brown 

500 

75 

40 

50 

4 5  

50 

4 0  

800 

- 

Landmark 

430 

150 

100 

100 

50 

50 

50 

930 

- 

b u i l d i n g  r e c e i v e d  v e r y  l o w  r a t i n g s  for d e s i g n  
s u i t a b i l i t y  because of problems w i t h  hand icapped  access;  a 
lack of c a n f e r c n c e  space; a n d  e l e c t r i c a l  w i r i n g  probierns. 
Landmark s u b m i t t e d  a n  o f f e r  f o r  a new b u i l d i n g  h o u s i n g  t h e  
F o r e s t  S e r v i c e  o n  o n e  f loor  w i t h  no  access p rob lems  and an 
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open Space  d e s i g n  p r e f e r r e d  by t h e  e v a l u a t i o n  team. 
w i s e ,  Brown was downgraded o n  e n v i r o n m e n t a l  and c o n s e r v a -  
t i o n  f a c t o r s ,  s u c h  a s  h i s  b u i l d i n g ' s  close p r o x i m i t y  to  a 
ne ighborhood  bar and p r o b l e m s  associated w i t h  it i n  t h e  
pas t ,  and h e a t i n g / a i r  c o n d i t i o n i n g  p r o b l e m s  i n  h i s  log 
s t r u c t u r e  w i t h  v i r t u a l l y  no i n s u l a t i o n ,  c r a c k s  i n  t h e  l o g s ,  
and g a p s  a l l o w i n g  h e a t  loss. Landmark, on t h e  o the r  h a n d ,  
p roposed  a r u r a l  s i t e  close t o  t h e  Forest  S e r v i c e ' s  r a n g e r  
s t a t i o n  w i t h  f u l l  e a r t h  berms and v e s t i b u l e  e n t r y w a y s  f o r  
e n e r g y  c o n s e r v a t i o n .  

L ike -  

As a n  a g e n c y ' s  d e t e r m i n a t i o n  is e n t i t l e d  to  g r e a t  
w e i g h t  and  Brown h a s  n o t  shown t h a t  e v a l u a t i o n  r e s u l t s  were 
i n c o n s i s t e n t  w i t h  t h e  e v a l u a t i o n  c r i t e r i a ,  the a g e n c y ' s  
d e t e r m i n a t i o n  was n o t  unreasonable.  See J o s e p h  L e g a t  
A r c h i t e c t s ,  B-187160!, December 1 3 ,  1977, 7 7 - 2  C P D  458, and  
d e c i s i o n s  c i t e d  t h e r e i n .  

Brown also a l l eges  r e j e c t i o n  of h i s  offer was 
p r e m e d i t a t e d  by  t h e  c o n t r a c t i n g  o f f i c e r ,  based upon h i s  
p a s t  d e a l i n g s  w i t h  h e r  a s  t h e  Forest  S e r v i c e ' s  l a n d l o r d .  
The protester  complains t h a t ,  t h e r e f o r e ,  t h e  e v a l u a t i o n  
w a s  b i a s e d  i n  f a v o r  o f  a n o t h e r  o f f e r o r .  

W e  have  r e p e a t e d l y  h e l d  t h a t  b i a s  w i l l  n o t  be 
a t t r i b u t e d  t o  p r o c u r e m e n t  o f f i c i a l s  b a s e d  o n  i n f e r e n c e  or 
s u p p o s i t i o n  a n d ,  e v e n  where  b i a s  is  s h o w n ,  w e  w i l l  d eny  a 
p ro t e s t  i f  t h e r e  is  n o  i n d i c a t i o n  t h a t  t h e  b i a s  a d v e r s e l y  
a f f e c t e d  t h e  p r o t e s t e r ' s  c o m p e t i t i v e  s t a n d i n g s .  A lan -Cra ig ,  
I n c . ,  B-202432 ,  Sep tember  2 9 ,  1 9 8 1 ,  81-2 C P D  263.  Here, 
upon our  r e v i e w  of t h e  record ,  w e  f i n d  no b a s i s  to  c o n c l u d e  
t h a t  one  of t h e  e v a l u a t i o n  p a n e l  members was biased a g a i n s t  
Brown or i n  f a v o r  of Landmark. 

We deny t h e  p ro tes t .  

/ 
Comptrol l e 2 J G e n e r a l  
of the Uni ted  S t a t e s  




