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1. Where "contingency" items (those items 
for which a need was anticipated but 
could not be finally determined until 
after work had begun) were not given 
lower priority than "definite" items 
under the RFP in the event that insuf- 
ficient funds were available for award 
of both, the contracting agency prop- 
erly included the evaluated cost of 
contingency items in its determination 
that sufficient funds were not available. 

\ 

2. An agency's issuance of a new solic- 
itation for requirements covered by an 
earlier solicitation which was canceled 
after bid opening is proper, and the 
agency is not required to reinstate the 
canceled solicitation, where there has 
been a significant change in its needs 
since the time of the cancellation. 

3 .  An impermissible auction situation is 
not created by a cancellation and resolic- 
itation after bid opening where these 
actions are in accordance with the govern- 
i n g  legal requirements. 

American Shipbuilding Company (Amship) protests 
the award of a contract to Bay Shipbuilding Corpora- 
tion by the United States Coast Guard under invi- 
tation for bids (IFB) No. DTCG30-82-B-05082. We 
deny the protest. 
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Backuround 

Amship ' s  p r o t e s t  arises o u t  of t h e  c a n c e l l a t i o n  of 
IFB N o .  DTCG30-81-B-05131 d a t e d  J u l y  27, 1981,  which had 
s o l i c i t e d  b i d s  f o r  d r y d o c k i n g  and r e p a i r s  to  t h e  U n i t e d  
S t a t e s  Coast Guard cu t t e r  "Mackinaw." The Government cost  
estimate f o r  t h e  p r o c u r e m e n t  was $5 ,500 ,000.  Of t h a t  
amount ,  $3,500,000 r e l a t e d  t o  a r e q u i r e m e n t  for r e n o v a t i o n  
of l i v i n g  space. B i d s  were so l i c i t ed  o n  a l i n e  item b a s i s ,  
and  of t h e  50 separate l i n e  items c o n t a i n e d  i n  t h e  IFB, 32 
were p a r t  of t h e  l i v i n g  space r e n o v a t i o n  r e q u i r e m e n t .  

B i d  o p e n i n g  t o o k  p l a c e  on  September  22,  1981. Am- 
s h i p  and Bay were t h e  o n l y  b i d d e r s ;  Amship s u b m i t t e d  
t h e  l o w  b i d .  However, t h e  Coast Guard d e t e r m i n e d  t h a t  
s u f f i c i e n t  f u n d s  were n o t  a v a i l a b l e  t o  c o v e r  t h e  cost 
of t h e  p r o c u r e m e n t ,  and  t h e  I F B  was c a n c e l e d  o n  
O c t o b e r  21,  1981. 

On J a n u a r y  2 1 ,  1982 ,  t h e  Coast Guard announced t h a t  
. t h e  "Mackinaw" would be decommissioned. T h i s  d e c i s i o n  
w a s  l a t e r  r e v e r s e d ,  and  t h e  "Mackinaw" was r e t a i n e d  i n  
a c t i v e  s e r v i c e ,  b u t  w i t h  a g r e a t l y  r e d u c e d  crew. Con- 
s e q u e n t l y ,  a new I F B  was i s s u e d  on A p r i l  2 7 ,  1982 f o r  
d r y d o c k i n g  and r epa i r s  to  t h e  "Mackinaw." Due t o  t h e  crew 
r e d u c t i o n ,  t h e  r e q u i r e m e n t  f o r  r e n o v a t i o n  o f  l i v i n g  space 
was e l i m i n a t e d ,  a s  were s e v e r a l  o t h e r  i tems of work. I n  
a d d i t i o n ,  s e v e r a l  new items of work were a d d e d ,  and some 
d e f i n i t e  r e q u i r e m e n t s  o f  t h e  o r i g i n a l  I F B  were made 
o p t i o n a l .  

Amship l e a r n e d  o f  t h e  Coast G u a r d ' s  i n t e n t  to  i s s u e  
a new I F B ,  and on  March 31, 1982 ,  f i l e d  a p r o t e s t  w i t h  t h e  
c o n t r a c t i n g  o f f i c e r ,  a r g u i n g  t h a t  t h e  a g e n c y  was r e q u i r e d  
to  r e i n s t a t e  t h e  1 9 8 1  I F B  and make a n  award t o  Amship u n d e r  
it. T h i s  protest was d e n i e d  because t h e  agency  b e l i e v e d  
t h e  c h a n g e s  i n  i t s  r e q u i r e m e n t s  requi red  i s s u a n c e  of 2 new 
IFB.  On A p r i l  21,  1982 ,  Amship f i l e d  i t s  p r o t e s t  h e r e ,  and 
s u b s e q u e n t l y  a lso p r o t e s t e d  b o t h  a c t u a l  i s s u a n c e  of t h e  IFB 
and  t h e  award to  Bay, which  was made on J u n e  7 ,  1982. (Bay 
s u b m i t t e d  t h e  low b i d ;  Amship was t h e  o n l y  o t h e r  b i d d e r . )  

On J u n e  8 ,  1 9 8 2 ,  Amship f i l e d  s u i t  i n  t h e  U n i t e d  
S t a t e s  District  C o u r t  f o r  t h e  D i s t r i c t  of Columbia ( C i v i l  
A c t i o n  N o .  82-1578) ,  s e e k i n g  d e c l a r a t o r y  and i n j u n c t i v e  
r e l i e f .  S u b s e q u e n t l y ,  Amship wi thd rew i t s  mot ion  f o r  a 
d e c l a r a t o r y  judgment  and t h e  cour t  d e n i e d  Amship ' s  request  
for a p r e l i m i n a r y  i n j u n c t i o n .  The c o u r t ' s  order s t a t e d  
t h a t  n o t h i n g  t h e r e i n  was i n t e n d e d  t o  d e t e r  t h i s  O f f i c e  from 
p r o c e e d i n g  w i t h  a r e s o l u t i o n  of t h e  p r o t e s t .  

c 

. .  . - .- . . . I . . .. __ __ . - -  ,. .~ -. . . ..  . -. . -. -. . -- . __,_ 
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C a n c e l l a t i o n  of 1981  I F B  

Amship a r g u e s  i n  p a r t  t h a t  t h e  1 9 8 1  IFB s h o u l d  have  
b e e n  r e i n s t a t e d  b e c a u s e  i t  was i m p r o p e r l y  c a n c e l e d  a t  t h e  
o u t s e t .  Amship c o n t e n d s  t h a t  t h e  Coast Guard d i d  n o t  i n  
f a c t  l a c k  s u f f i c i e n t  f u n d s  t o  award i t  t h e  c o n t r a c t  a f t e r  
b i d  o p e n i n g  b e c a u s e  it had $5 ,450 ,000 a v a i l a b l e  and  
Amship ' s  b i d  o n  t h e  d e f i n i t e  items w a s  $5,349,000.  

a v a i l a b l e  f u n d s  when c e r t a i n  ' c o n t i n g e n c y "  and o p t i o n a l  
items were added  t o  its prices f o r  t h e  d e f i n i t e  items. 
Amship asserts t h a t  i t  was improper f o r  t h e  Coast Guard 
t o  make a d e t e r m i n a t i o n  o f  i n s u f f i c i e n t  f u n d s  o n  t h i s  bas i s  
b e c a u s e  t h e  IF13 g a v e  t h e  d e f i n i t e  items p r i o r i t y  s t a t u s ,  
and  f u n d s  were a v a i l a b l e  f o r  award t o  Amship o n  t h o s e  
items, 

Amship a r g u e s  t h a t  i t s  b i d  was o n l y  i n  e x c e s s  of t h e  

The record shows t h a t  Amsh ip ' s  b i d  on t h e  " c o n t i n -  
gency"  items was $605,397.  T h e r e f o r e ,  e v e n  w i t h o u t  regard 
to  a n y  o p t i o n a l  i t e m s ,  t h e  p r o t e s t e r ' s  b i d  on  t h e  d e f i n i t e  
items p l u s  c o n t i n g e n c y  items was w e l l  i n  excess of t h e  
a v a i l a b l e  funds .  The IFB d e f i n e d  c o n t i n g e n c y  i t e m s  as:  

" [ I l t e m s  of work of s u c h  n a t u r e  t h a t  d e f i n i t e  
need  or  amount  c a n n o t  be d e t e r m i n e d  u n t i l  t h e  
v e s s e l  is d rydocked  or o t h e r  work is a c c o m p l i s h e d .  
F o r  b i d  ( o f f e r )  e v a l u a t i o n  p u r p o s e s  t h e  p r ice  
q u o t e d  i n  t h e  b i d  ( o f f e r )  f o r  e a c h  c o n t i n g e n c y  
i t e m  s h a l l  be m u l t i p l i e d  by a u s a g e  f a c t o r  which  
appears o p p o s i t e  e a c h  c o n t i n g e n c y  i t e m  i n  t h e  
a t t a c h e d  * * * s c h e d u l e .  * * * The u s a g e  f a c t o r  
is t h e  Coast G u a r d ' s  estimate of t h e  p r o b a b i l i t y  
t h a t  * * * t h e  work w i l l  b e  r e q u i r e d . "  

Thus ,  c o n t i n g e n c y  i t e m s  were items which  t h e  a g e n c y  
a n t i c i p a t e d  i t  was l i k e l y  t o  n e e d ,  b u t  c o u l d  make no  f i n a l  
d e t e r m i n a t i o n  on u n t i l  a f t e r  t h e  s h i p  was d rydocked .  The 
p o s s i b i l i t y  t h a t  a need  f o r  any  g i v e n  i t e m  m i g h t  n o t  i n  
f ac t  a r i se  was a c c o u n t e d  fo r  i n  t h e  e v a l u a t i o n  o f  b i d s  by 
a p p l i c a t i o n  of a " u s a g e  f a c t o r "  which  r e f l e c t e d  t h e  prob- 
a b i l i t y  t h a t  t h e  i t e m  would  a c t u a l l y  be r e q u i r e d .  

N o t h i n g  i n  t h e  IFB s u g g e s t s  t h a t  t h e  Coast Guard con- 
s i d e r e d  t h e s e  c o n t i n g e n c y  i tems as  lower p r i o r i t y  n e e d s  
t h a n  t h o s e  items i t  c o u l d  e x p r e s s  i n  terms of d e f i n i t e  
r e q u i r e m e n t s .  N o r  d i d  t h e  IFB p r o v i d e  t h a t  i f  f u n d s  were 
not avai lab le  f o r  b o t h ,  award would be made fo r  o n l y  t h e  
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d e f i n i t e  items. ( I n  c o n t r a s t ,  t h e  IFB d e s c r i b e d  
o p t i o n a l  i t ems ,as  t h o s e  which  would be awarded i f  
s u f f i c i e n t  f u n d s  were a v a i l a b l e . )  T h e r e f o r e ,  w e  f i n d  
no s u p p o r t  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  e v a l u a t e d  cost 
of c o n t i n g e n c y  items c o u l d  n o t  p r o p e r l y  be i n c l u d e d  i n  
t h e  a g e n c y ' s  d e t e r m i n a t i o n  c o n c e r n i n g  t h e  s u f f i c i e n c y  
of a v a i l a b l e  f u n d s .  

F u r t h e r ,  w e  n o t e  t h a t  a n  agency  is n o t  r e q u i r e d  
t o  award a c o n t r a c t  f o r  less t h a n  t h e  t o t a l  
r e q u i r e m e n t s  a d v e r t i s e d  w h e r e  t h e r e  a re  i n s u f f i c i e n t  
f u n d s  a v a i l a b l e  f o r  t h e  t o t a l  q u a n t i t y .  -- See Genco 
Tool and E n g i n e e r i n g  Co., 8-204852, March 1, 1982,  
8 2 - 1 m D 1 7 5 .  R a t h e r ,  any  s u c h  d e c i s i o n  is o n e  f o r  
t h e  a g e n c y ' s  judgment  i n  managing i t s  i n t e r n a l  funds .  
Id .  - 

I s s u a n c e  o f  1982 IFB - 
Amship asserts t h a t  r a t h e r  t h a n  i s s u i n g  a new 

IFB, t h e  Coast Guard s h o u l d  have  r e i n s t a t e d  t h e  1 9 8 1  
IFB and awarded t h e  c o n t r a c t  to  i t  since it  was t h e  
l o w  b i d d e r  u n d e r  t h a t  s o l i c i t a t i o n  and  s u f f i c i e n t  
f u n d s  a r e  now a v a i l a b l e .  I t  a r g u e s  t h a t  t h e  i s s u a n c e  
of a new IFB created a n  a u c t i o n  s i t u a t i o n  s i n c e  i t s  
b i d  o n  t h e  f i r s t  I F B  had b e e n  exposed .  Arnship a l so  
c o n t e n d s  t h a t  w i t h  t h e  e x c e p t i o n  o f  t h e  r e n o v a t i o n  o f  
l i v i n g  space r e q u i r e m e n t ,  t h e  1982 IFB was v i r t u a l l y  
i d e n t i c a l  t o  t h e  1 9 8 1  IFB. 

W e  are n o t  p e r s u a d e d  by  Amship 's  c o n t e n t i o n  t h a t  
t h e  1981  IFB s h o u l d  have  b e e n  r e i n s t a t e d  b e c a u s e  t h e  
Coast Guard now h a s  f u n d s  a v a i l a b l e  f o r  r e p a i r  o f  t h e  
"Mackinaw." Amship c i tes  S p i c k a r d  E n t e r p r i s e s ,  I n c , ;  
Cot t re l l  E n g i n e e r i n g  C o r p o r a t i o n ,  54 Comp. Gen, 1 4 5  
( 1 9 7 4 ) ,  74-2 CPD 1 2 1 ,  i n  s u p p o r t  o f  t h i s  a rgumen t ,  b u t  
we d o  n o t  c o n s i d e r  it d i s p o s i t i v e .  

I n  S p i c k a r d  t h e  s o l i c i t a t i o n  w a s  c a n c e l e d  a f t e r  
b id  o p e n i n g  because S p i c k a r d ' s  l o w  r e s p o n s i v e  b i d  
e x c e e d e d  t h e  f u n d s  a v a i l a b l e  for  t h e  p r o j e c t .  Sub- 
s e q u e n t l y ,  a d d i t i o n a l  f u n d s  were found which  b r o u g h t  
S p i c k a r d ' s  b i d  w i t h i n  t h e  a v a i l a b l e  f u n d i n g .  I n  l i g h t  
of t h e  possible  p r e j u d i c e  t h a t  a c c r u e s  t o  a l o w  b i d d e r  
when a s o l i c i t a t i o n  is  c a n c e l e d  a f t e r  b i d  o p e n i n g ,  w e  
h e l d  t h a t  t h e  s o l i c i t a t i o n  s h o u l d  be r e i n s t a t e d  and 
award made t o  S p i c k a r d  because award u n d e r  t h e  o r i g i -  
n a l  s o l i c i t a t i o n  would meet t h e  ac tua l  n e e d s  of t h e  
Government  and would n o t  p r e j u d i c e  any  o t h e r  b i d d e r .  
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Here, no a d d i t i o n a l  f u n d s  became a v a i l a b l e  a f t e r  t h e  
cance l l a t ion  o f  t h e  1981  I F B  which would b r i n g  Amship 's  b i d  
u n d e r  t h a t  IFB w i t h i n  t h e  a v a i l a b l e  f u n d i n g .  I n s t e a d ,  d u e  
to s u b s e q u e n t  c h a n g e s  i n  t h e  a g e n c y ' s  n e e d s ,  c e r t a i n  
r e q u i r e m e n t s  c o n t a i n e d  i n  t h e  I F B  were no  l o n g e r  n e c e s s a r y ,  
and t h e  cos t  o f  t h e  p r o c u r e m e n t  was v e r y  s i g n i f i c a n t l y  
r e d u c e d  a s  a r e s u l t .  I n  a d d i t i o n ,  o the r  requirements were 
added.  Thus,  it is c lear  t h a t  a n  award u n d e r  t h e  1981 I F B  
would n o t  s e r v e  t h e  Coast G u a r d ' s  a c t u a l  needs .  

Amship a r g u e s  t h a t  award s h o u l d  n e v e r t h e l e s s  be  made 
unde r  t h e  1 9 8 1  I F B  b e c a u s e  any  n e c e s s a r y  c o n t r a c t  
m o d i f i c a t i o n s  c o u l d  be made u n d e r  t h e  "Changes" c l ause  o f  
t h e  c o n t r a c t  a f t e r  award.  We d o  n o t  a g r e e .  

The "Changes" c lause  is  u t i l i z e d  when S u b s e q u e n t  
t o  award o f  a Government c o n t r a c t ,  c h a n g e s  i n  t h e  terms 
o f  t h e  a g r e e m e n t  become n e c e s s a r y .  P r a x i s  Assu rance  
V e n t u r e ,  B-190200,  March 1 5 ,  1978 ,  73-1 CPD 203. The 
clause, however ,  s h o u l d  n o t  b e  used f o r  c h a n g e s  which are 
known t o  b e  needed b e f o r e  t h e  award is made. R a t h e r ,  
t h e  c o m p e t i t i o n  h e l d  f o r  t h e  award o f  a Government con- 
t r a c t  m u s t  b e  f o r  t h e  work a c t u a l l y  a n t i c i p a t e d  t o  b e  
p e r f o r m e d ,  A&J M a n u f a c t u r i n g  Company, 53 Comp. Gen. 1338 
( 1 9 7 4 ) ,  74-1 C P D  240, and  t h e  Government is n o t  permit- 
t e d  t o  award a c o n t r a c t  w i t h  t h e  i n t e n t i o n  of s i g n i f i -  
c a n t l y  m o d i f y i n g  i t  a f t e r  award.  C e n t r a l  Mechan ica l ,  I n c . ,  
B-206030, F e b r u a r y  4 ,  1 9 8 2 ,  82-1 CPD 91. T h e r e f o r e ,  w e  
f i n d  n o  merit t o  Amship ' s  a rgument .  

We a l so  d i s a g r e e  w i t h  Amship 's  c o n t e n t i o n  t h a t  t h e  
c h a n g e s  r e f l e c t e d  i n  t h e  1982 I F 8  are i n s i g n i f i c a n t .  As w e  
have  p r e v i o u s l y  i n d i c a t e d ,  a number of d e l e t i o n s ,  a d d i t i o n s  
and m o d i f i c a t i o n s  t o  t h e  1 9 8 1  I F B  r e q u i r e m e n t s  would be  
n e c e s s a r y  t o  r e f l e c t  t h e  Coast G u a r d ' s  c u r r e n t  needs .  Fu r -  
t h e r ,  t h e  e s t i m a t e d  cos t  of t h e  d e l e t e d  r e n o v a t i o n  o f  l i v -  
i n g  s p a c e  r e q u i r e m e n t  a l o n e  was n e a r l y  t w o - t h i r d s  o f  t h e  
t o t a l  e s t i m a t e d  cost  of t h e  1981  p r o c u r e m e n t .  

Amship a r g u e s  t h a t  t h e  cost  o f  t h e  c a n c e l e d  r e q u i r e -  
ment  s h o u l d  n o t  be c o n s i d e r e d  i n d i c a t i v e  o f  i t s  s i g n i f i -  
cance .  The pro tes te r  notes t h a t  i ts  own b i d s  f o r  t h o s e  
items which  were c o n t a i n e d  i n  t h e  1981  IFB and remained  i n  
t h e  1982 I F B  were i d e n t i c a l  n o t w i t h s t a n d i n g  t h e  t w o - t h i r d s  
r e d u c t i o n  i n  t h e  s c o p e  of t h e  c o n t r a c t .  N e v e r t h e l e s s ,  i n  
our v iew,  t h e  e l i m i n a t i o n  of a l a r g e  d o l l a r  v a l u e  r e q u i r e -  
ment ,  s u c h  as  t h e  one  f o r  r e n o v a t i o n  of l i v i n g  space h e r e ,  
a t  l ea s t  p o t e n t i a l l y  a f f e c t s  how a n  o f f e r o r  would c a l c u -  
l a te  i t s  b i d  f o r  t h e  r e m a i n i n g  work. C o n s e q u e n t l y ,  
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c o n t r a r y  t o  Amship 's  s u g g e s t i o n ,  w e  d o  n o t  b e l i e v e  t h e  
Coast Guard c o u l d  f a i r l y  assume t h a t  t h e  o n l y  c h a n g e s  
i n  a b i d d e r ' s  p r ice  would be d o l l a r  for d o l l a r  pr ice  
r e d u c t i o n s  which  would have  no  e f f e c t  on  t h e  outcome 
of t h e  c o m p e t i t i o n .  

I n  t h a t  c o n n e c t i o n ,  w e  have  h e l d  t h a t  a n  a g e n c y  
s h o u l d  r e s o l i c i t ,  r a t h e r  t h a n  n e g o t i a t e  c h a n g e s  i n  a 
c o n t r a c t  a f t e r  award, where t h e r e  is a r e d u c t i o n  i n  
work scope which  c o u l d  have  a n  e f f e c t  o n  t h e  outcome ' 

of t h e  c o m p e t i t i o n .  P r a x i s  V e n t u r e  A s s u r a n c e ,  supra 
We t h i n k  t h e  f a c t s  p r e s e n t  i n  t h i s  case b r i n g  i t  
w i t h i n  t h a t  r u l e .  

. 

Amship a l s o  s u g g e s t s  t h a t  t h e  Coast Guard c o u l d  
have r e i n s t a t e d  t h e  1981  I F B  and  used  p a r a g r a p h  lO(c) 
of S t a n d a r d  Form 3 3 A  ( S o l i c i t a t i o n  I n s t r u c t i o n s  and 
C o n d i t i o n s ) ,  which  was i n c o r p o r a t e d  by  r e f e r e n c e  i n t o  
t h e  I F B ,  t o  make a n  award o n l y  f o r  t h o s e  items o f  work 
which t h e  a g e n c y  s t i l l  n e e d s .  T h i s  would have  l e f t  
o n l y  t h e  f i v e  new items added  t o  t h e  1982 I F B  f o r  
n e g o t i a t i o n  u n d e r  t h e  "Changes" c lause,  and  Amship 
p o i n t s  o u t  t h a t  t h e i r  t o t a l  d o l l a r  v a l u e  amounts  to 
o n l y  $ 3 5 , 0 0 0 .  P a r a g r a p h  1O(c) p r o v i d e s  a s  f o l l o w s :  

"The Government may accept any  i t e m  
or g r o u p  o f  items o f  a n y  o f f e r ,  un- 
less t h e  o f f e r o r  q u a l i f i e s  h i s  o f f e r  
by s p e c i f i c  l i m i t a t i o n s .  * * *"  

The s o l i c i t a t i o n ,  however ,  a l s o  p r o v i d e d  a t  Para- 
g r a p h  6.1A o f  t h e  S c h e d u l e  t h a t  d e f i n i t e  i t e m s  ( w h i c h  
i n c l u d e d  t h e  r e n o v a t i o n  of l i v i n g  s p a c e  r e q u i r e m e n t )  
were t h o s e  items which  would be  awarded i f  t h e r e  was 
a n  award a t  a l l .  The Coast Guard asserts t h a t  t h i s  
r e q u i r e d  it t o  award a l l  t h e  d e f i n i t e  items i f  it made 
any award ,  and  t h a t  i t  t h e r e f o r e  c o u l d  n o t  u s e  Para-  
graph 1O(c) a s  Am'ship s u g g e s t s .  I n  t h a t  r e g a r d ,  S t a n -  
dard Form 3 3 A  p r o v i d e s  a t  P a r a g r a p h  19 t h a t  i n  t h e  
e v e n t  of a n  i n c o n s i s t e n c y  be tween s o l i c i t a t i o n  p r o v i -  
s i o n s ,  t h e  S c h e d u l e  l a n g u a g e  w i l l  p r e v a i l  o v e r  t h a t  of 
t h e  S o l i c i t a t i o n  I n s t r u c t i o n s  and C o n d i t i o n s .  

Amship a r g u e s  t h a t  P a r a g r a p h  6.1A app l i e s  o n l y  t o  
b id  e v a l u a t i o n  and  d o e s  n o t  p r o v i d e  any  s t a n d a r d s  f o r  
e s t a b l i s h i n g  which i t e m s  w i l l  a c t u a l l y  be awarded.  
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The protester n o t e s  t h a t  t h e  p a r a g r a p h  appears u n d e r  
t h e  h e a d i n g  "Bid E v a l u a t i o n "  and  a l so  s t a t e s  t h a t  
for b i d  e v a l u a t i o n  p u r p o s e s ,  e a c h  d e f i n i t e  item w i l l  
be e v a l u a t e d  u s i n g  t h e  u n a d j u s t e d  pr ice  q u o t e d  f o r  
t h a t  i t e m .  N o n e t h e l e s s ,  t h e  l a n g u a g e  on  which t h e  
Coast Guard re l ies  s p e c i f i c a l l y  c o n c e r n s  t h e  award of 
t h e  d e f i n i t e  items, and i n  o u r  v i ew,  c l e a r l y  p r o v i d e s  
t h a t  award of t h o s e  items w i l l  b e  i n  t h e  a g g r e g a t e .  
W e  t h e r e f o r e  c o n c u r  i n  t h e  Coast G u a r d ' s  c o n c l u s i o n  
t h a t  p a r a g r a p h  lO(c) w a s  n o t  for  a p p l i c a t i o n  h e r e .  

F i n a l l y ,  w e  f i n d  no  merit t o  Amship 's  a s s e r t i o n  
t h a t  t h e  Coast G u a r d ' s  r e f u s a l  t o  r e i n s t a t e  t h e  1 9 8 1  
s o l i c i t a t i o n  created a n  impermissible a u c t i o n  s i t u -  
a t i o n .  S?e c o n s i d e r  t h e  Coast G u a r d ' s  p o s i t i o n  t o  b e  
e n t i r e l y  p r o p e r  i n  t h e  c i r c u m s t a n c e s  o f  t h i s  case. An 
i m p e r m i s s i b l e  a u c t i o n  atmosphere i s  n o t  c r e a t e d  by  
c a n c e l l a t i o n  and  r e s o l i c i t a t i o n  a f t e r  b i d  o p e n i n g  
where  t h e s e  a c t i o n s  are  i n  a c c o r d a n c e  w i t h  t h e  govern-  
i n g  l e g a l  r e q u i r e m e n t s .  S e e  A r l a n d r i a  C o n s t r u c t i o n  
-__Iy_ Co., I n c . ,  B-195044, B - 1 9 m 0 ,  A p r i l  21 ,  1980 ,  80-1 
CPD 276. 

O t h e r  Issues 

Amship c o n t e n d s  t h a t  t h e  a c t i o n s  o f  t h e  Coast 
Guard i n  t h e  f a c e  of i t s  p r o t e s t  have  b e e n  a r b i t r a r y  
and c a p r i c i o u s .  S p e c i f i c a l l y ,  Amship p o i n t s  to  t h e  
Coast G u a r d ' s  d e c i s i o n  t o  award t h e  c o n t r a c t  n o t w i t h -  
s t a n d i n g  t h a t  i t s  pro tes t  w a s  p e n d i n g  b e f o r e  GAO. 
Amship a l so  s t a t e s  t h a t  it h a s  b e e n  u n a b l e  t o  d e t e r -  
mine "where i t s  a v e n u e  o f  redress l i e s "  s i n c e  t h e  
Coast Guard Commandant o r d e r e d  c a n c e l l a t i o n  o f  t h e  
1981 s o l i c i t a t i o n ,  b u t  t h e  c o n t r a c t i n g  o f f i c e r  asserts 
t h a t  t h e  d e c i s i o n  to  c a n c e l  and  reso l ic i t  w a s  a d i s -  
c r e t i o n a r y  o n e  which  rested w i t h  him. 

Conce rn ing  t h e  award i n  f a c e  of t h e  protest , '  
Amship s p e c i f i c a l l y  q u e s t i o n s  t h e  p r o p r i e t y  of t h e  
"u rgency"  j u s t i f i c a t i o n  used  by t h e  agency.  I n  
Amship ' s  o p i n i o n ,  t h e  Coast Guard created t h e  u rgency  
by n o t  r e s o l v i n g  t h e  protest  ear l ie r .  
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S i n c e  t h e  c o n t r a c t i n g  o f f i c e r  d e n i e d  Amship 's  
protest  w i t h i n  3 weeks  a f t e r  i t  was f i l e d  w i t h  him, 
Amship a p p a r e n t l y  means t h a t  h e  s h o u l d  h a v e  promptly 
r e s o l v e d  t h e  matter by  r e i n s t a t i n g  t h e  1 9 8 1  solic- 
i t a t i o n  and  making a n  award t o  Amship. We have  found 
t h e  c o n t r a c t i n g  o f f i c e r ' s  d e c i s i o n  n o t  t o  do so proper 
and  t h e r e f o r e  d o  n o t  f i n d  any  a r b i t r a r y  a n d  capri-  
c i o u s  a c t i o n  t h e r e i n .  

Amship a lso s t a t e s  t h a t  s i n c e  t h e  Coast Guard 
made no  i n d i c a t i o n  o f  a n y  u r g e n c y  d u r i n g  t h e  n i n e  
mon ths  be tween  t h e  c a n c e l l a t i o n  o f  t h e  1 9 8 1  so l i c i t a -  
t i o n  and  t h e  award u n d e r  t h e  1982 s o l i c i t a t i o n ,  i t  had 
no  l e g i t i m a t e  b a s i s  f o r  s u d d e n l y  c o n c l u d i n g  t h a t  t i m e  
was o f  t h e  e s s e n c e .  The Coast Guard f u l l y  documented 
t h e  basis  f o r  i ts  d e c i s i o n  i n  a l e t t e r  to t h i s  O f f i c e  
d a t e d  J u n e  4 ,  1982. E s s e n t i a l l y ,  i t  s t a t e d  k h a t  i f  
c o n t r a c t  award were f u r t h e r  d e l a y e d ,  t h e  Coast Guard 
would be u n a b l e  t o  meet i t s  i c e - b r e a k i n g  commitments  
o n  t h e  Great Lakes b e g i n n i n g  i n  mid-December 1982. 
The a g e n c y  s ta ted t h a t  t h e  "Mackinaw" is t h e  o n l y  ice- 
b r e a k i n g  v e s s e l  c u r r e n t l y  o n  t h e  Great Lakes .  Amship 
has n o t  d i s p u t e d  t h e  a c c u r a c y  o f  t h e  Coast G u a r d ' s  
s t a t e m e n t s ,  and c o n s e q u e n t l y  w e  have  no  b a s i s  to ques- 
t i o n  t h e  u r g e n c y  d e t e r m i n a t i o n .  

C o n c e r n i n g  Amship's c o n t e n t i o n  t h a t  i t  was u n a b l e  
t o  d e t e r m i n e  w h e r e  i ts  a v e n u e  of r e d r e s s  l a y ,  w e  f i n d  
no  i n c o n s i s t e n c y  i n  t h e  c o n t r a c t i n g  o f f i c e r ' s  asser- 
t i o n  t h a t  t h e  F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  g i v e  him 
d i s c r e t i o n  to  c a n c e l  a n d  r e s o l i c i t ,  and t h e  f a c t  t h a t  
i n  t h i s  case, he e x e r c i s e d  t h a t  d i s c r e t i o n  a t  t h e  d i -  
r e c t i o n  of t h e  Commandant. 

C l a i m  for Bid P r e D a r a t i o n  Costs 

Amship a lso r e q u e s t s  r e i m b u r s e m e n t  f o r  t h e  costs 
of p r e p a r i n g  i t s  b i d .  I n  l i g h t  o f  o u r  c o n c l u s i o n  t h a t  
t h e r e  was no  impropr ie ty  i n  t h e  Coast G u a r d ' s  a c t i o n s ,  
we f i n d  no  b a s i s  o n  wh ich  t o  s u s t a i n  t h i s  claim. __. See 
L a n i e r  B u s i n e s s  P r o d u c t s ,  I n c . ,  B-203977, F e b r u a r y  23, 
1 9 8 2 ,  82-1 CPD 159. 

c 
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Conclusion 

p r e p a r a t i o n  cost is a l so  denied.  
Amship's p r o t e s t  is denied.  Its claim f o r  b i d  




