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1. Where second  l o w  b i d d e r  claims a mistake 
i n  i t s  b i d  which ,  i f  corrected, would 
c a u s e  t h e  f i r m  to disp lace  t h e  l o w  b i d d e r ,  
t h e  mistake may n o t  be corrected i f  t h e  
i n t e n d e d  b i d  is n o t  a s c e r t a i n a b l e  from t h e  
b i d  i t s e l f .  

*2 . Where a v e r y  low u n i t  p r i c e  d o e s  n o t  cor- 
r e s p o n d  t o  t h e  e x t e n d e d  t o t a l  pr ice ,  and 
based  on  t h e  Government estimate and t h e  
o t h e r  b i d s  o n l y  t h e  e x t e n d e d  price is  
r e a s o n a b l e ,  t h e  e x t e n d e d  p r i c e  must  c o n t r o l  
for p u r p o s e s  o f  b i d  e v a l u a t i o n  and may n o t  
be corrected downward t o  c o r r e s p o n d  t o  t h e  
u n i t  price.  

3.  A b i d  t h a t  appears t o  be m a t h e m a t i c a l l y  
unba lanced  on 1 of 2 4  l i n e  items may be 
accepted w h e r e  t h e r e  is no  r e a s o n a b l e  doub t  
t h a t  award based on  t h e  t o t a l  b id  f o r  a l l  
items would n o t  resul t  i n  t h e  lowest u l t i -  
mate cost t o  t h e  Government,  and t h e  b i d  
t h u s  is n o t  m a t e r i a l l y  unbalanced .  

4. Protest  f i l e d  w i t h  GAO more t h a n  1 0  working  
days a f t e r  rece ip t  o f  i n i t i a l  a d v e r s e  agency 
a c t i o n  on a p ro te s t  t o  t h e  c o n t r a c t i n g  agency 
is u n t i m e l y .  

5. Protest a l l e g i n g  t h a t  t h e  second  l o w  b i d  is  
unba lanced  is academic and w i l l  n o t  be con- 
s i d e r e d  b e c a u s e  t h e  second l o w  b i d d e r  is n o t  
i n  l i n e  t o  r e c e i v e  award. 

S c h w e i g e r t  C o n s t r u c t i o n  and Bob Bak C o n s t r u c t i o n  pro- 
test t h e  award of a road c o n s t r u c t i o n  c o n t r a c t  t o  A-G-E 
C o r p o r a t i o n  unde r  i n v i t a t i o n  for b i d s  ( I F B )  N o .  AOO-0189 
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i s s u e d  by  t h e  D e p a r t m e n t  of t h e  I n t e r i o r ' s  B u r e a u  of 
I n d i a n  A f f a i r s  ( B u r e a u ) .  S c h w e i g e r t ,  t h e  s e c o n d  l o w  b i d -  
d e r r  c o n t e n d s  t h a t  t h e  Bureau  e r r e d  i n  d e n y i n g  i ts  m i s t a k e  
i n  b i d  claim w h i c h ,  i f  a l l o w e d ,  would h a v e  permitted a 
downward b i d  c o r r e c t i o n  p l a c i n g  S c h w e i g e r t  i n  l i n e  f o r  
award.  S c h w e i g e r t  a l so  a r g u e s  t h a t  A-G-E s u b m i t t e d  an  
u n b a l a n c e d  and p o s s i b l y  m i s t a k e n  b i d  which  s h o u l d  n o t  h a v e  
been  a c c e p t e d  by t h e  Bureau .  Bob Bak, t h e  t h i r d  low b i d -  
d e r r  c o n t e n d s  t h a t  b o t h  A-G-E and S c h w e i g e r t  s u b m i t t e d  
u n b a l a n c e d ,  u n a c c e p t a b l e  b i d s .  We d e n y  S c h w e i g e r t ' s  pro- 
test  and  d i s m i s s  Bob Bak ' s .  

S c h w e i g e r t  P r o t e s t  

A l l e g e d  M i s t a k e  i n  Bid:  

E i g h t  b i d s  were r e c e i v e d  i n  r e s p o n s e  t o  t h e  IFB. 
A-G-E s u b m i t t e d  t h e  l o w  t o t a l  b i d  o f  $839,944.94.  
S c h w e i g e r t  was s e c o n d  low w i t h  a b i d  of $855,622.71 .  The 
Bureau  r e p o r t s  t h a t  when t h e  b i d s  were checked  by com- 
p a r i n g  u n i t  p r i c e s  and  t o t a l s  f o r  e a c h  l i n e  i t e m ,  t h e  
c o n t r a c t i n g  o f f i c e r  found  a n  a r i t h m e t i c  d i s c r e p a n c y  
be tween  t h e  u n i t  and t o t a l  p r i c e s  i n  S c h w e i g e r t ' s  b i d  for 
i t e m  No. 6 2 5 ( 9 ) ,  wh ich  w a s  s u b m i t t e d  as  f o l l o w s :  

" Q u a n t i t y  U n i t  U n i t  P r i c e  T o t a l  

125.62 Acre $ 2.65 $33  I289  30" 

The Bureau  s u r m i s e d  t h a t  S c h w e i g e r t  i n t e n d e d  e i t h e r  t o  b i d  
a u n i t  p r ice  of $265.00 ,  wh ich  e x t e n d s  t o  t h e  $33 ,289 .30  
l i n e  i t e m  t o t a l ,  or t h e  u n i t  p r i ce  o f  $2.G5, which  e x t e n d s  
t o  a t o t a l  $332.89.  S i n c e  t h e  G o v e r n m e n t ' s  u n i t  price 
estimate f o r  i t e m  6 2 5 ( 9 )  was $300 pe r  acre ( a  t o t a l  o f  
$37 ,686 .001,  and  s i n c e  t h e  o t h e r  s e v e n  b i d s  r a n g e d  f rom 
$280.00 per acre ($35 ,173 .60  t o t a l )  t o  $380 per  acre 
($47,735.60  t o t a l ) ,  t h e  c o n t r a c t i n g  o f f i c e r  c o n c l u d e d  t h a t  
S c h w e i g e r t ' s  e x t e n d e d  p r i c e  w a s  correct  and  t h a t  t h e  f i r m  
s i m p l y  had  m i s p l a c e d  a d e c i m a l  p o i n t  i n  i ts u n i t  pr ice ,  so 
t h a t  i t  i n t e n d e d  t o  b i d  $265.00 per acre. 

C o n t r a r y  t o  t h i s  c o n c l u s i o n ,  S c h w e i g e r t  c l a i m e d  t h a t  
i t s  u n i t  p r ice  of $2 .65  w a s  correct  and a l l e g e d  a m i s t a k e  
i n  i t s  e x t e n d e d  p r i c e  w h i c h ,  S c h w e i g e r t  s a i d ,  s h o u l d  h a v e  
b e e n  $332.89,  n o t  $33 ,289 .30 .  T h u s ,  S c h w e i g e r t  a r g u e s  



B-208114; 8-208880 3 

that it  s h o u l d  h a v e  b e e n  a l l o w e d  t o  correct its t o t a l  b i d  
f o r  item 6 2 5 ( 9 )  downward f rom $33,289.30 to $332.89, wh ich  
would  h a v e  made S c h w e i g e r t  t h e  low a g g r e g a t e  b i d d e r .  

G e n e r a l l y ,  a n  a g e n c y  may permit  a b i d d e r  t o  correct a 
m i s t a k e n  p o r t i o n  of i ts  b i d  a f t e r  b i d  o p e n i n g  o n l y  when 
t h e  b i d d e r  p r e s e n t s  c lear  and  c o n v i n c i n g  e v i d e n c e  o f  b o t h  
t h e  e x i s t e n c e  o f  a mistake and  t h e  b i d  a c t u a l l y  i n t e n d e d .  
F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  ( F P R )  S 1 - 2 . 4 0 6 - 3 ( a ) ( 1 )  
(1964 e d . ) .  Where,  a s  h e r e ,  c o r r e c t i o n  would r e s u l t  i n  
d i s p l a c e m e n t  o f  a n o t h e r  b i d d e r ,  t h e  i n t e n d e d  b i d  m u s t  b e  
a s c e r t a i n a b l e  f rom t h e  b i d  i t s e l f .  FPR S 1 - 2 . 4 0 6 - 3 ( a ) ( 3 ) .  

I n  d e c i d i n g  cases i n v o l v i n g  b id  c o r r e c t i o n s  wh ich  
would  d i s p l a c e  t h e  l o w  b i d d e r ,  w e  g e n e r a l l y  have  examined  
t h e  d e g r e e  t o  w h i c h  t h e  a s s e r t e d  correct b i d  is  t h e  o n l y  
r e a s o n a b l e  i n t e r p r e t a t i o n ,  a s c e r t a i n a b l e  s u b s t a n t i a l l y  
f rom t h e  b i d  i t s e l f ,  of t h e  c l a i m e d  m i s t a k e .  F o r  
i n s t a n c e ,  w e  h a v e  d e n i e d  c o r r e c t i o n  w h e r e  t h e r e  was no  way 
to  t e l l  f rom t h e  b i d  w h e t h e r  a u n i t  pr ice  or  i t s  d i s c r e -  
p a n t  t o t a l  was correct  and  e i t h e r  would have  b e e n  r e a s o n -  
able. Broken  Lance  E n t e r p r i s e s ,  I n c . ,  57  Comp. Gen. 410 
( 1 9 7 8 1 ,  78-1 C P D  279. C o n v e r s e l y ,  w e  have  p e r m i t t e d  cor- 
r e c t i o n  of a u n i t  pr ice  t o  c o r r e s p o n d  t o  a n  e x t e n d e d  t o t a l  
w h e r e  t h e  t o t a l  price r e p r e s e n t e d  t h e  o n l y  r e a s o n a b l e  
a l t e r n a t i v e .  S e e  East  Bay Auto  S u F p l y ,  i n c . ,  B-192012, 
S e p t e m b e r  5 ,  l'F78, / 8  -2 C P D  1.10. 

Here, however ,  t h e  o t h e r  b i d s  and  t h e  Government  
estimate i n d i c a t e  t h a t  of t h e  u n i t  and  e x t e n d e d  p r i ces  f o r  
i t e m  6 2 5 ( 9 )  e n t e r e d  i n  S c h w e i g e r t ' s  b i d ,  t h e  o n l y  r e a s o n -  
able  price is t h e  o n e  a l l e g e d l y  - n o t  i n t e n d e d ,  i .e . ,  t h e  
e x t e n d e d  price.  Where a n  a l l e g e d l y  i n t e n d e d  u n i t  b i d  
pr ice  is g r o s s l y  o u t  of l i n e  w i t h  t h e  Government estimate 
and  t h e  o t h e r  b i d s ,  w h i l e  t h e  a l l e g e d l y  m i s t a k e n  e x t e n d e d  
price i s  e n t i r e l y  r e a s o n a b l e ,  w e  s i m p l y  c a n n o t  c o n c l u d e  
t h a t  t h e  f i r m ' s  i n t e n t i o n  t o  b i d  t h e  former is a s c e r t a i n -  
able f rom t h e  b i d  i t s e l f ,  a s  r e q u i r e d  i n  a d i s p l a c e m e n t  
s i t u a t i o n .  - See V a l u e  P r e c i s i o n ,  I n c . ,  B-191563, Augus t  7 ,  
1978 ,  78-2 C P D  97 ,  We t h e r e f o r e  w i l l  n o t  d i s t u r b  t h e  
B u r e a u ' s  d e t e r m i n a t i o n  t o  d e n y  S c h w e i g e r t ' s  m i s t a k e  claim 
and n o t  t o  allow downward c o r r e c t i o n  of t h e  e x t e n d e d  pr ice  
for  i t e m  6 2 5 ( 9 ) .  - See HD Company, 5-205693.2, Augus t  9 ,  
1 9 8 2 ,  82-2 CPD 117.  
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A l l e g e d  Unba lanced /Mis t aken  Bid :  

S c h w e i g e r t  c o n t e n d s  t h a t  A-G-E's b i d  was u n a c c e p t -  
a b l e  b e c a u s e  i t  was u n b a l a n c e d  and p o s s i b l y  m i s t a k e n .  The 
protester  b a s e s  t h i s  c o n t e n t i o n  on t h e  f a c t  t h a t  A-G-E b i d  
a u n i t  p r i c e  o f  $1.00 pe r  t h o u s a n d  g a l l o n s  o f  water 
r e q u i r e d  by l i n e  i t e m  6 0 7 ( 2 )  w h i l e  t h e  o t h e r  s e v e n  b i d d e r s  

! 

i 

o f f e r e d  u n i t  prices f o r  t h i s  i tem r a n g i n g  f rom $4.00 to  
$7.00. 

The mere f a c t  t h a t  a f i r m  b i d s  low--even be low cost-- 
o n  o n e  of a number o f  l i n e  i tems l i s t e d  i n  a n  IFB d o e s  n o t  
i n  i t s e l f  l e a d  t o  t h e  c o n c l u s i o n  t h a t  t h e  b i d  s h o u l d  b e  
r e j e c t e d  as  u n b a l a n c e d .  T h e r e  are  t w o  aspects  t o  u n b a l -  
a n c e d  b i d d i n g .  The f i r s t  is  a m a t h e m a t i c a l  e v a l u a t i o n  o f  
t h e  b i d  t o  d e t e r m i n e  w h e t h e r  e a c h  b i d  item car r ies  i t s  
s h a r e  o f  t h e  cos t  o f  t h e  work p l u s  p r o f i t ,  or  w h e t h e r  t h e  
work is b a s e d  on  n o m i n a l  pr ices  f o r  some work and  enhanced  
p r i ces  f o r  o t h e r  work.  The s e c o n d  a s p e c t - - m a t e r i a l  u n b a l -  
a n c i n g - - i n v o l v e s  a n  a s s e s s m e n t  o f  t h e  cos t  impact o f  a 
m a t h e m a t i c a l l y  u n b a l a n c e d  b i d .  A b i d  is n o t  m a t e r i a l l y  
u n b a l a n c e d ,  and t h u s  u n a c c e p t a b l e ,  u n l e s s  t h e r e  is  a 
r e a s o n a b l e  d o u b t  t h a t  award  t o  t h e  b i d d e r  s u b m i t t i n g  a 
m a t h e m a t i c a l l y  u n b a l a n c e d  b i d  w i l l  n o t  r e s u l t  i n  t h e  
lowest u l t i m a t e  cos t  to  t h e  Government .  Jimmy's 
A p p l i a n c e ,  B-205611, J u n e  7 ,  1 9 8 2 ,  82-1 CPD 542.  

The r e c o r d  shows t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
a c t u a l l y  d i s c u s s e d  t h e  matter o f  A-G-E's l o w  b i d  on  i t e m  
6 0 7 ( 2 )  w i t h  t h e  f i r m ,  and  w a s  s a t i s f i e d  t h a t  t h e  b i d  
a c c u r a t e l y  r e f l e c t e d  A-G-E's cost  f o r  t h a t  item. ?lore- 
o v e r ,  S c h w e i g e r t  d o e s  n o t  s u g g e s t  t h a t  A-G-E enhanced  i t s  
pr ices  for  b i d  ' i t e m s  o t h e r  t h a n  i t e m  6 0 7 ( 2 ) .  Under t h e  
c i r c u m s t a n c e s ,  w e  h a v e  no  b a s i s  to  c o n c l u d e  t h a t  A - G - E ' s  
l o w  b i d  w a s  u n b a l a n c e d  so t h a t  a c c e p t a n c e  of i t  w i l l  n o t  
r e s u l t  i n  a lower cost  t o  t h e  Government t h a n  a c c e p t a n c e  
o f  a n y  o t h e r  b i d .  See R e l i a b l e  T r a s h  S e r v i c e ,  B-194760, - 
Augus t  9 ,  1 9 7 9 ,  79-2 CPD 107 .  

S i m i l a r l y ,  i n  v i ew of t h e  c o n t r a c t i n g  o f f i c e r ' s  
r e q u e s t  and receipt f rom A-G-E o f  b o t h  an  e x p l a n a t i o n  and 
v e r i f i c a t i o n  o f  t h e  b i d  on  i t e m  6 0 7 ( 2 ) ,  w e  w i l l  n o t  f u r -  
t h e r  c o n s i d e r  S c h w e i g e r t ' s  s u g g e s t i o n  t h a t  A - G - E ' s  u n i t  
price o f  $1.00 was m i s t a k e n .  
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F i n a l l y ,  t o  t h e  e x t e n t  t h a t  A-G-E's b i d  f o r  e i t h e r  
i t e m  6 0 7 ( 2 )  or t h e  e n t i r e  e f f o r t  s o l i c i t e d  i n d e e d  may be 
be low cos t ,  t h a t  p o s s i b i l i t y  d o e s  n o t  c o n s t i t u t e  a l e g a l  
bas i s  f o r  p r e c l u d i n g  o r  d i s t u r b i n g  a c o n t r a c t  award  to  a 
f i r m  found  r e s p o n s i b l e ,  t h a t  is ,  c a p a b l e  o f  p e r f o r m a n c e  
a t  t h e  b i d  p r i c e .  H y b r i d  A b s t r a c t s ,  B-207085, May 24,  
1 9 8 2 ,  82-1 CPD 488. 

Bob Bak P r o t e s t  

Bob Bak, t h e  t h i r d  l o w  b i d d e r ,  p r o t e s t e d  t o  t h e  con-  
t r a c t i n g  o f f i c e r  on  J u l y  6 t h a t  b o t h  A-G-E and  S c h w e i g e r t  
s u b m i t t e d  u n b a l a n c e d  and  t h e r e f o r e  u n a c c e p t a b l e  b i d s .  The 
c o n t r a c t i n g  o f f i c e r  d e n i e d  t h e  p ro t e s t  c o n c e r n i n g  t h e  
a l l e g e d  u n b a l a n c i n g  o f  A - G - E ' s  b i d  i n  a n  Augus t  1 3  l e t t e r  
r e c e i v e d  by Bob Bak on  Augus t  1 6 .  Bob Bak t h e n  f i l e d  a 
pro tes t  w i t h  o u r  O f f i c e  on  t h e  matter on  S e p t e m b e r  1 ( o u r  
d a t e  o f  r ece ip t ) .  

Our Bid P r o t e s t  P r o c e d u r e s  a t  4 C.F.R. si 2 1 . 2 ( a )  
( 1 9 8 2 )  p r o v i d e  t h a t  once a p ro te s t  h a s  b e e n  t i m e l y  f i l e d  
w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  a n y  s u b s e q u e n t  p ro t e s t  t o  t h e  
G e n e r a l  A c c o u n t i n g  O f f i c e  m u s t  be  f i l e d  w i t h i n  1 0  work ing  
d a y s  o f  knowledge  o f  i n i t i a l  a d v e r s e  a c t i o n  by t h e  con- 
t r a c t i n g  a g e n c y  r e g a r d i n g  t h e  p r o t e s t .  S i n c e  Bob Bak had  
knowledge  o f  t h e  i n i t i a l  a d v e r s e  a c t i o n  on Augus t  1 6 ,  i t s  
d e l a y  i n  f i l i n g  i t s  p r o t e s t  w i t h  o u r  O f f i c e  u n t i l  Septem- 
ber 1 r e n d e r s  t h e  p ro tes t  o n  i s s u e s  c o n c e r n i n g  A - G - E ' s  b i d  
u n t i m e l y  and n o t  f o r  c o n s i d e r a t i o n  o n  t h e  meri ts .  Scan-  
Data C o r p o r a t i o n ,  B-192442, O c t o b e r  11, 1978 ,  78-2 C P D  
268. I n  any  e v e n t ,  t h e  b a s i s  f o r  Bob B a k ' s  p ro t e s t  on  t h e  
matter is t h e  same a s  S c h w e i g e r t ' s ,  which  w e  have  r e j e c t e d  
as d i s c u s s e d  above .  

Bob B a k ' s  p r o t e s t  t h a t  S c h w e i g e r t ' s  b i d  i s  u n b a l a n c e d  
and  t h e r e f o r e  U n a c c e p t a b l e  is a c a d e m i c  b e c a u s e ' s c h w e i g e r t ,  
t h e  s e c o n d  low b i d d e r ,  is n o t  i n  l i n e  t o  r e c e i v e  award .  
Major C o n s o l i d a t e d ,  I n c . ,  B-204596, November 2 3 ,  1981 ,  
81-2 CPD 420. 

S c h w e i g e r t ' s  p r o t e s t  is d e n i e d ,  and Bob B a k ' s  d i s -  
m i s s e d .  

A c t i n g  ComptrollehJGederal 
of t h e  U n i t e d  S t a t e s  




