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1. Protest a l l e g i n g  agency  i m p r o p e r l y  r e f u s e d  t o  
n e g o t i a t e  w i t h  p r o t e s t e r  f o r  c o n t r a c t  is un- 
t i m e l y  because i t  was n o t  f i l e d  w i t h i n  1 0  
working  d a y s  o f  knowledge of b a s i s  of protest .  

2. Whether  awardee is complying  w i t h  c o n t r a c t  pro- 
v i s i o n  p r o v i d i n g  p r e f e r e n c e  f o r  s u b c o n t r a c t i n g  
w i t h  Indian-owned f i r m s  is a matter o f  c o n t r a c t  
a d m i n i s t r a t i o n ,  w h i c h  is t h e  r e s p o n s i b i l i t y  of 
t h e  p r o c u r i n g  a c t i v i t y ,  n o t  GAO. 

I 

DeRoche & Thomas C o n s t r u c t i o n  (D&T) p r o t e s t s  t h e  
award o f  a c o n t r a c t  for t h e  c o n s t r u c t i o n  of h o u s i n g  u n i t s  
(Pro jec ts  3-22 and 8 - 2 3 )  t o  Mr. Knowlton Brown by t h e  
local  B l a c k f e e t  I n d i a n  Housing A u t h o r i t y  w i t h  t h e  a p p r o v a l  
of t h e  Depar tment  of Housing and Urban Development (HUD). 
D&T c o n t e n d s  t h a t  t h e  c o n t r a c t i n g  a c t i v i t y  i m p r o p e r l y  
r e f u s e d  to  n e g o t i a t e  w i t h  i t  f o r  t h e  c o n t r a c t  and t h a t  t h e  
c o n t r a c t G r  h a s  v i o l a t e d  t h e  I n d i a n  S e l f  D e t e r m i n a t i o n  and 
E d u c a t i o n  A s s i s t a n c e  A c t ,  25 U.S.C.  S 4 5 0 e ( b )  ( 1 9 7 6 ) .  Lie 
d i s m i s s  t h e  p ro t e s t  because it  is i n  p a r t  u n t i m e l y  and i n  
pa r t  i n v o l v e s  a mat te r  of c o n t r a c t  a d m i n i s t r a t i o n  which w e  
do n o t  r ev iew.  

The i n i t i a l  s o l i c i t a t i o n  f o r  t h i s  c o n t r a c t  was 
res t r ic ted to  Indian-owned companies  and p r o v i d e d  t h a t  
p r e f e r e n c e  i n  t h e  award of s u b c o n t r a c t s  was t o  be  g i v e n  to  
I n d i a n  o r g a n i z a t i o n s  and Indian-owned f i r m s .  Accord ing  t o  
DLT, it s u b m i t t e d  t h e  lower b i d  o f  t h e  two Indian-owned 
f i r m s  who r e s p o n d e d ,  b u t  i t s  b i d  exceeded  t h e  estimated 
c o n s t r u c t i o n  cos t  o f  t h e  p r o j e c t .  D&T s t a t e s  t h a t  t h e  
h o u s i n g  a u t h o r i t y  t h e n  " t u r n e d  down" D&T's r e q u e s t  to  
n e g o t i a t e  a c o n t r a c t .  The agency  a d v i s e s  t h a t  i t  c a n c e l e d  
t h e  s o l i c i t a t i o n  on  J a n u a r y  2 9 ,  1981.  
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The c o n t r a c t  was t h e n  r e s o l i c i t e d  and opened t o  a l l  
b i d d e r s .  The a p p a r e n t  low b i d d e r ,  M r .  Brown, w a s  awarded 
t h e  c o n t r a c t  on  March 25, 1981. Accord ing  t o  t h e  pro- 
tes ter ,  M r .  Brown 's  b i d  was be low t h e  e s t i m a t e d  c o n t r a c t  
cost because h e  b e l i e v e d  t h a t  u n d e r  t h e  laws o f  t h e  s t a t e  
of h i s  r e s i d e n c e  ( U t a h ) ,  h e  would n o t  have to  comply w i t h  
t h e  s o l i c i t a t i o n  p r o v i s i o n s  r e g a r d i n g  t h e  wage scale f o r  
c o n s t r u c t i o n  l a b o r e r s  a s  se t  u n d e r  t h e  Davis-Bacon A c t ,  40 
U . S . C .  5 276a, and  w i t h  a p r o v i s i o n  on  s u b c o n t r a c t i n g  w i t h  
Indian-owned f i r m s .  T h e  p r o t e s t e r  f u r t h e r  s t a t e s  t h a t  when 
M r .  Brown l e a r n e d  t h a t  h e  would have  t o  comply w i t h  t h e s e  
s o l i c i t a t i o n  p r o v i s i o n s ,  he  f i l e d  a protest  w i t h  HUD, 
which  t h e  agency  d e n i e d .  D&T a d d s  t h a t  n o t w i t h s t a n d i n g  
H U D ' s  d e n i a l  o f  t h e  p r o t e s t ,  t h e  a g e n c y  g r a n t e d  M r .  Brown 
a d d i t i o n a l  f u n d i n g  i n  o r d e r  t o  a l low him to  c o m p l e t e  t h e  
c o n t r a c t  i n  a c c o r d a n c e  w i t h  t h e  s o l i c i t a t i o n .  

We are  i n f o r m a l l y  a d v i s e d  by  HUD t h a t  w h i l e  t h e  solic- 
i t a t i o n  i n c o r p o r a t e d  t h e  I n d i a n  S e l f - D e t e r m i n a t i o n  and  
E d u c a t i o n  A s s i s t a n c e  A c t  r e q u i r e m e n t ,  it d i d  n o t  i n c o r -  
porate t h e  Davis-Bacon wage scale. T h e r e f o r e ,  t h e  A u t h o r i t y  
and  M r .  Brown a g r e e d  t o  a n e g o t i a t e d  change  u n d e r  which  t h e  
agency  g r a n t e d  M r .  Brown a d d i t i o n a l  f u n d i n g  i n  exchange  for 
h i s  commitment t o  meet t h e  Davis-Bacon wage scale require- 
ments .  The p r o t e s t e r  c o n t e n d s  t h a t  u n d e r  t h i s  changed  con- 

w i t h  h i s  o b l i g a t i o n  to  s u b c o n t r a c t  w i t h  Indian-owned f i r m s  
t o  t h e  g r e a t e s t  e x t e n t  f e a s i b l e .  

. t ract  M r .  Brown h a s  n o t  f u l l y  and  i n  good f a i t h  compl i ed  

T h e r e  are t w o  b a s i c  c o n c e r n s  r a i s e d  i n  D&T's p r o t e s t .  
F i r s t ,  D&T c o n t e n d s  t h a t  t h e  c o n t r a c t i n g  a c t i v i t y  
i m p r o p e r l y  r e f u s e d  t o  n e g o t i a t e  w i t h  it f o r  t h i s  c o n t r a c t  
u n d e r  t h e  o r i g i n a l  s o l i c i t a t i o n .  T h i s  c o n t e n t i o n  is  
c l e a r l y  u n t i m e l y  and  n o t  f o r  c o n s i d e r a t i o n  on t h e  merits. 
To be t i m e l y  a p ro te s t  must  be f i l e d  w i t h  o u r  O f f i c e  no  
l a t e r  t h a n  1 0  work ing  d a y s  a f t e r  t h e  bas i s  f o r  p ro tes t  was 
known. 4-CS4t.- § 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 2 ) .  The c o n t r a c t i n g  
a c t i v i t y  d e c i d e d  n o t  t o  n e g o t i a t e  w i t h  D&T and t o  c a n c e l  
t h e  o r i g i n a l  s o l i c i t a t i o n  i n  J a n u a r y  1981,  b u t  D&T d i d  n o t  
f i l e  i ts  protest w i t h  o u r  O f f i c e  u n t i l  September  2 1 ,  1982. 

Second,  DCT c o n t e n d s  t h a t  M r .  Brown h a s  f a i l e d  to  
a d h e r e  t o  t h e  p r e f e r e n c e  f o r  Indian-owned companies  i n  
t h e  award ing  o f  s u b c o n t r a c t s .  D&T s t a t e s  k h a t  Brown h a s  
s e l e c t e d  non-Indian  f i r m s  as  s u b c o n t r a c t o r s  o v e r  I n d i a n -  
owned f i r m s  e v e n  though  pr ices  are  comparable. D&T a d d s  
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that by awarding this contract to a contractor who has not 
aided employment o portunities for Indians, the local 

whi,ch it was created, as well as the purpose of the Self- 
Determination and Education Assistance Act. 

Indian housing aut f: ority acted contrary to the purpose for 

Mr. Brown made a commitment in his bid to abide by the 
provision on subcontracting practices and he is obligated 
to comply with that commitment. FJhether r4r. Brown actually 
complies with his commitment is a matter of contract admin- 
istration, which is the responsibility of the procuring 
agency, not our office. Blast-It-All, Inc., B-207381, 
May 19, 1382, 82-1 C P D  481. In addition, H U D  has advised 
o u r  Office that D&T, an Indian-owned firm, has in fact 
received a subcontract from Mr. Brown under this contract. 

The protest is dismissed. 

dw 3. LA. &!&'- 
Harry- R. Van Cleve 
Acting General Counsel 




