
THE COMPTROLLER QENERAL 
O F  T H E  UNITIED S T A T E S  
W A S H I N G T O N .  0. C .  2 0 5 4 8  

DATE: O c t o b e r  1,  1982 

MATTER OF: Beacon Flinch Company -- R e c o n s i d e r a t i o n  

. f  

.?/ DIGEST: f. ' 

R e q u e s t  f o r  r e c o n s i d e r a t i o n  t h a t  p r e s e n t s  
a r g u m e n t s  a n d  f a c t s  w h i c h  were p r e v i o u s l y  
c o n s i d e r e d  a n d  re jected or  i n f o r m a t i o n  
w h i c h  w a s  known t o  pro tes te r  and  c o u l d  h a v e  
b e e n  p r e s e n t e d  i n  c o n n e c t i o n  w i t h  o r i g i n a l  
p ro t e s t  is d e n i e d .  Pro tes te r  w i l l  n o t  be 
pe rmi t t ed  t o  remedy d e f e c t s  i n  o r i g i n a l  p r o -  
t e s t  by p r e s e n t i n g  i t s  p o s i t i o n  piecemeal 
and  a v o i d  t h e  c o n s e q u e n c e s  of i ts f a i l u r e  
t o  meet b u r d e n  of a f f i r m a t i v e l y  p r o v i n g  i t s  
pos i t  i o n .  

Beacon s l i n c h  Company requests r e c o n s i d e r a t i o n  of 
o u r  d e c i s i o n  i n  Beacon IJinch-Company, B-206513.2, May 1 8 ,  
1982, 82-1 C P D  478. E e a c o n  had c h a l l e n g e d  t h e  r e s p o n s i -  
b i l i t y  of T e p p e r t  Tool & E n g i n e e r i n g  t o  p e r f o r m  a con-  
t r a c t  for t h e  n a n u f a c t u r e  a n d  d e l i v e r y  of w i n c h e s  u n d e r  
i n v i t a t i o n  f o r  b i d s  I?o. DAAE07-82-B-A022 w h i c h  was i s s u e d  
by t h e  D e p a r t m e n t  of t h e  Army. \le d i s m i s s e d  t h e  i n i t i a l  
p r o t e s t  b e c a u s e  o u r  O f f i c e  does n o t  r e v i e w  a f f i r m a t i v e  
d e t e r m i n a t i o n s  of r e s p o n s i b i l i t y  made by t h e  c o n t r a c t i n c j  
o f f i c e r  u n l e s s  t h e r e  is a s h o w i n g  of p o s s i b l e  f r a u d  o n  
t h e  p a r t  of t h e  p r o c u r i n g  o f f i c i a l s  or t h e  s o l i c i t a t i o n  
c o n t a i n e d  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  w h i c h  a l l e g -  
e d l y  had  n o t  b e e n  a p p l i e d .  T h e r e  were n o  d e f i n i t i v e  
r e s p o n s i b i l i t y  c r i t e r i a  and  we d i d  n o t  accept  Beacon':s 
c h a r a c t e r i z a t i o n  of t h e  A r m y ' s  a c t i o n s  a s  b e i n g  t a n t a m o u n t  
t o  f r a u d .  

S e c t i o n  2 1 , 9 ( a )  of o u r  B i d  P ro te s t  Procedures ,  4 
C.F.K. P a r t  21 (1382), requires  t h a t  a r e q u e s t  f o r  r s c o n -  
s i d e r a t i o n  c o n t a i n  a d e t a i l e d  s t a t e m e n t  o f  t h e  f a c t u a l  or  
l e g a l  b a s i s  w h i c h  a l l e g e d l y  w a r r a n t  r e v e r s a l  of o u r  p r i o r  
d e c i s i o n  s p e c i f y i n g  a n y  errors of l a w  o r  i n f o r i n a t i o n  n o t  
p r e v i o u s l y  c o n s i d e r e d  by  ou r  O f f i c e .  I n f o r m a t i o n  n o t  
p rev ious ly  c o n s i d e r e d  means  i n f o r m a t i o n  whi.ch t h e  p ro tes te r  
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b e l i e v e s  may have  b e e n  o v e r l o o k e d  by  o u r  O f f i c e  or i n f o r -  
m a t i o n  t o  which  i t  d i d  n o t  have  access d u r i n g  t h e  pendency  
of t h e  o r i g i n a l  p ro tes t  ( s u c h  as a d d i t i o n a l  f a c t s  s u b s e -  
q u e n t l y  o b t a i n e d  u n d e r  t h e  Freedom o f  I n f o r m a t i o n  A c t ) .  
B & M Mar ine  R e p a i r s ,  1nc.--Request  f o r  R e c o n s i d e r a t i o n ,  
B-202966.2, F e b r u a r y  1 6 ,  L982, 82-1 CPD 131.  I n  cases 
where  t h e  i n f o r m a t i o n  and  e x p l a n a t i o n s  were known to  t h e  
protester  b e f o r e  o r  d u r i n g ~ t h e  d e v e l o p m e n t  o f  i ts pro- 
t e s t  b u t  were n o t  p r e s e n t e d  a t  t h a t  t i m e ,  w e  w i l l  n o t  
c o n s i d e r  s u c h  i n f o r m a t i o n  and  e x p l a n a t i o n s  upon i t s  re- 
q u e s t  f o r  r e c o n s i d e r a t i o n .  Fo r  u s  t o  d o  so would e n a b l e  
t h e  p ro t e s t e r  to remedy d e f e c t s  i n  i t s  o r i g i n a l  p ro tes t ,  
to  p r e s e n t  i t s  p o s i t i o n  piecemeal, and t o  a v o i d  t h e  c o n s e -  
q u e n c e s  o f  f a i l i n g  t o  meet t h e  b u r d e n  of a f f i r m a t i v e l y  
p r o v i n g  i t s  p o s i t i o n  i n  a t ime ly  f a s h i o n ,  H a b i t a t i o n  
T e c h n o l o g y ,  Inc,,--Reconsideration,B-20501~.2, F e b r u a r y  9 ,  
1982, 8 2 - 1  C P D  117. 

I n  i ts r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  Beacon re i te ra tes  
i t s  a l l e g a t i o n  t h a t  t h e  a c t i o n s  o f  t h e  c o n t r a c t i n g  o f f i c e r  
were t a n t a m o u n t  to  f r a u d  and  a t t e m p t s  t o  s u p p o r t  i t s  posi- 
t i o n  b y  r e f e r e n c e  t o  v a r i o u s  p r o v i s i o n s  o f  t h e  D e f e n s e  
A c q u i s i t i o n  R e g u l a t i o n  which  i t  c o n t e n d s  shows t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  f a i l e d  t o  comply w i t h  c e r t a i n  manda to ry  
p r o c e d u r e s  b e f o r e  making i t s  d e t e r m i n a t i o n  t h a t  T e p p e r t  was 
r e s p o n s i b l e .  A l t h o u g h  B e a c o n ' s  a r g u m e n t s  b a s e d  o n  t h e s e  
p r o v i s i o n s  a re  more e l a b o r a t e  i n  i t s  r eques t  f o r  r e c o n s i d -  
e r a t i o n ,  t h e y  were r e f e r r e d  t o  i n  i t s  i n i t i a l  protest  and  
t h e y  were c o n s i d e r e d  by  o u r  O f f i c e .  

Beacon h a s  a l so  s u b m i t t e d  a p re -award  s u r v e y  report ,  
d a t e d  J u l y  13 ,  1981,  recommending n o  award  b e  made to  
T e p p e r t  u n d e r  a n o t h e r  s o l i c i t a t i o n .  T h i s  document  was 
r e f e r r e d  t o  i n  t h e  o r i g i n a l  p r o t e s t ,  b u t  was n o t  f u r n i s h e d  
to  t h i s  o f f i c e .  

I n  t h e  o r i g i n a l  p ro t e s t ,  Beacon n o t e d  t h a t  T e p p e r t  
d e c l i n e d  t o  seek a C e r t i f i c a t e  of Competency f rom t h e  S m a l l  
B u s i n e s s  A d m i n i s t r a t i o n .  Beacon s u g g e s t e d  t h a t  t h e  a g e n c y  
f a i l e d  t o  c o n d u c t  a p re -award  s u r v e y  of t h e  l o w  b i d d e r  o n  
t h e  c u r r e n t  s o l i c i t a t i o n  " i n  v iew o f "  t h e  p r i o r  nonrespon-  
s i b i l i t y  d e t e r m i n a t i o n  and  c o n c l u d e d  t h a t  t h i s  a c t i o n  was 
t a n t a m o u n t  t o  f r a u d .  Ne c o n s i d e r e d  t h e  p o i n t  i n i t i a l l y ;  t h e  
document  i t s e l f  which  Beacon now f u r n i s h e s ,  a d d s  n o t h i n g  t o  
t h e  s u b s t a n c e  of B e a c o n ' s  p o s i t i o n .  
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Beacon has a l s o  submitted a copy of the contracting 
officer's statement concerning the negative pre-award 
survey on the prior solicitation which was the subject of 
another protest to this Office. The contracting officer's 
statement purports to show that the contracting officer had 
sufficient knowledge of Teppert's lack of responsibility as 
to require him to obtain-a pre-award survey prior to making 
an affirmative responsibility determination. As we stated 
in the original decision, however, pre-award surveys are 
not required as a prerequisite to an affirmative determina- 
tion of responsibility. The conduct of a pre-award survey 
is within the discretion of the contracting officer, since 
the contracting officer is in the best position to assess 
responsibility and must bear the consequences of any diffi- 
culties experienced in contract performance. - Cf., Jack 
Roach Cadillac--Request for Reconsideration, B - 2 0 0 8 4 7 . 3 ,  
August 2 3 ,  1981, 81-2 CPD 183 (a case dealing with the 
nature and extent of a prelaward survey performed on the 
low bidder 1. 

\?e will not now delve into the reasons for the con- 
tracting officer's affirmative finding of Teppert's 
responsibility to determine whether or not he abused his 
discretion or showed such a willful disregard of the facts 
as to be tantamount to fraud in finding the firm responsi- 
ble, because the documents now being urged upon us to 
support the protester's position and the arguments that 
flow from them were available to Beacon before the initial 
protest was filed. There is, therefore, nothing in Beacon's 
request for reconsideration which was not presented or 
which could not have been presented in connection with its 
initial protest. 

The request for reconsideration is denied. 

.- I 
1 Jwcl h-! ~4.h  C L ~ . A ,  

{,"- Comptroller General 
of the United States 




