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1. Awardee ' s  r e s t r i c t i o n  on d i s c l o s u r e  of its 
s u p p l i e r  d o e s  n o t  e x c u s e  p r o t e s t e r ' s  f a i l u r e  
t o  pro tes t  a w a r d e e ' s  small b u s i n e s s  s i ze  s t a t u s  
w i t h i n  5 w o r k i n g  d a y s  o f  b i d  o p e n i n g ,  a s  
r e q u i r e d  by appl icable  r e g u l a t i o n ,  where  pro- 
tester h a s  n e i t h e r  a l leged  n o r  shown t h a t  
s o l i c i t a t i o n  p r o h i b i t e d  b i d d e r s  from restr ic t -  
i n g  t h e  d i sc losu re  o f  t h e i r  s u p p l i e r s .  

2 .  Protes t  t h a t  c o n t r a c t i n g  o f f i c e r  a b u s e d  h i s  
d i s c r e t i o n  i n  n o t  p r o t e s t i n g  awardee's s i z e  
s t a t u s  t o  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  is 
summar i ly  d e n i e d  b e c a u s e  t h e  p ro t e s t e r  h a s  
n e i t h e r  a l l e g e d  n o r  shown t h a t  i n f o r m a t i o n  
that would r e a s o n a b l y  impeach t h e  a w a r d e e ' s  
s e l f - ce r t i f  i c a t i o n  was a v a i l a b l e  t o  t h e  con- 
t r a c t i n g  o f f i c e r .  DAR § 1 - 7 0 3 ( b ) ( 2 ) .  

Putnam M i l l s  C o r p o r a t i o n  (Pu tnam)  p ro t e s t s  a 
c o n t r a c t i n g  o f f i c e r ' s  r e f u s a l  t o  c o n s i d e r  P u t n a m ' s  pro- 
t es t  a g a i n s t  H.  Landau & Co.'s ( L a n d a u )  s i z e  s t a t u s  for 
t h e  p u r p o s e s  of t h e  p r e s e n t  p r o c u r e m e n t .  
been  awarded  to Landau u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  
N o .  DLA100-82-B-0583, a small b u s i n e s s  set-aside i ssued  
by t h e  D e f e n s e  L o g i s t i c s  Agency,  D e f e n s e  P e r s o n n e l  S u p p o r t  
C e n t e r  (DLA 1. 

The c o n t r a c t  h a s  

Putnam f i l e d  a J u n e  2 5 ,  1 9 8 2 ,  s i z e  s t a t u s  protest  w i t h  
the c o n t r a c t i n g  o f f i c e r  a f t e r  f i l i n g  t h e  same s i z e  s t a t u s  
p ro tes t ,  d a t e d  J u n e  18,  w i t h  o u r  O f f i c e .  
s t a t u s  p ro t e s t  a l l e g e d  t h a t  Landau is n o t  a small  b u s i n e s s  
b e c a u s e  i t s  s o u r c e  o f  s u p p l y  is Duro  F i n i s h i n g  & P r i n t i n g  
Corp. ( D u r o ) .  

W e  d i s m i s s e d  t h e  J u n e  18 p r o t e s t  b e c a u s e  it c o n c e r n e d  
small  b u s i n e s s  s i z e  s t a t u s ,  wh ich  is by l a w  a matter to  b e  
d e t e r m i n e d  by t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  ( S B A ) .  
Putnam ---- Mills C=orat ion,  B-207973,  J u l y  6 ,  1 9 8 2 ,  82-2 CPD 
25. The  c o n t r a c t i n g  o f f i c e r  d i s m i s s e d  P u t n a m ' s  J u n e  25 

P u t n a m ' s  s i z e  
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protest  o n  t h e  g r o u n d  it was u n t i m e l y  u n d e r  D e f e n s e  
A c q u i s i t i o n  R e g u l a t i o n  (DAR) S 1 - 7 0 3 ( b ) ( l )  ( D e f e n s e  
A c q u i s i t i o n  C i r c u l a r  N o .  76-19, J u l y  27 ,  1 9 7 9 )  b e c a u s e  
it was f i l e d  more t h a n  5 d a y s  a f t e r  t h e  May 4 b i d  open ing .  
The c o n t r a c t i n g  o f f i c e r  r e f e r r e d  t h e  matter to  t h e  SBA f o r  
p u r p o s e s  o f  f u t u r e  p r o c u r e m e n t s .  See DAR § 1 - 7 0 3 ( b ) ( l ) ( b ) .  

On J u l y  8 ,  1 9 8 2 ,  2 d a y s  a f t e r  w e  had d i s m i s s e d  
P u t n a m ' s  J u n e  18 pro tes t ,  Putnam s e n t  a l e t t e r  t o  o u r  
O f f i c e  p r o t e s t i n g  t h e  c o n t r a c t i n g  o f f i c e r ' s  r e f u s a l  t o  con- 
s i d e r  P u t n a m ' s  s i z e  s t a t u s  p r o t e s t  f o r  t h e  p u r p o s e s  o f  t h e  
p r e s e n t  p r o c u r e m e n t .  I t  is a p p a r e n t  t h a t  Putnam had n o t  
r e c e i v e d  o u r  J u l y  6 d e c i s i o n  by J u l y  8 b e c a u s e  i t s  J u l y  8 
l e t t e r  does n o t  r e q u e s t  r e c o n s i d e r a t i o n ,  b u t  ra ther  a l l e g e s  
new g r o u n d s  t o  s u p p l e m e n t  i t s  J u n e  18 pro tes t .  

W e  h a v e  r e o p e n e d  t h i s  case a s  a new pro tes t  r a t h e r  
t h a n  a r e q u e s t  f o r  r e c o n s i d e r a t i c n  o f  o u r  J u l y  6 d e c i s i o n  
b e c a u s e  P u t n a m ' s  J u l y  8 l e t t e r ,  u n l i k e  i t s  J u n e  18 l e t t e r ,  
r a i s e s  a n  i s s u e  t h a t  o u r  O f f i c e  d o e s  r e v i e w .  _I S e e  Computer 
S c i e n c e s  C o r p o r a t i o n ,  5-190632,  A u g u s t  9 ,  1 9 7 9 ,  79-2 CPD 
1 0 2 .  Under DAR § 1 - 7 0 3 ( b ) ( l ) ,  s i z e  p r o t e s t s  are t o  b e  
f i l e d  w i t h  t h e  c o n t r a c t i n g  o f f i c e r  f o r  r e f e r r a l  t o  SBA. 
Ridg-U-Rak, I n c . ,  B-207837, J u l y  2 6 ,  1 9 8 2 ,  82-2 CPD 78.  
However,  o u r  O f f i c e  does r e v i e w  t h e  t i m e l i n e s s  of s ize  
p ro te s t s  f i l e d  w i t h  a c o n t r a c t i n g  o f f i c e r ,  See M & H 
C o n c r e t e  S t r u c t u r e ,  I n c . ,  B-206276, A p r i l  15,  1 9 8 2 ,  82-1 
C P D  348;  R. E .  Brown C o . ,  I n c . ,  B-193672, Augus t  29 ,  1979 ,  
79-2 CPD F64;  NASCO P r o d u c t s  C o . ,  46 Comp.  Gen. 342, 345 
( 1 9 6 6 ) .  W e  a l s o  c o n s i d e r  w h e t h e r  a c o n t r a c t i n g  o f f i c e r  
a b u s e d  h i s  d i s c r e t i o n a r y  a u t h o r i t y  u n d e r  DAR § 1 - 7 0 3 ( b ) ( 2 )  
t o  q u e s t i o n  t h e  sma l l  b u s i n e s s  s t a t u s  of a b i d d e r .  I_ See 
-1__ Keco I n d u s t r i e s ,  I n c . ,  56 Comp. Gen. 878 ,  881-82 (19771 ,  
77-2 CPD 98 .  

We w i l l  n o t  r e q u e s t  a n  a g e n c y  repor t  i n  t h i s  case 
b e c a u s e  it is c l ea r  f rom P u t n a m ' s  J u l y  8 l e t t e r  t h a t  b o t h  
g r o u n d s  of p ro tes t  are w i t h o u t  merit .  T h e r e f o r e ,  t h e  
p ro tes t  i s  s u m m a r i l y  d e n i e d ,  

A protes t  a g a i n s t  t h e  small  b u s i n e s s  s t a t u s  of a 
b i d d e r  m u s t  b e  f i l e d  w i t h i n  t h e  5-day p e r i o d . u n d e r  DAR 
S 1 - 7 0 3 ( b ) ( l ) ,  w h i c h  p r o v i d e s  t h a t :  
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'I* * * Any b i d d e r ,  o f f e ro r ,  or o t h e r  
i n t e r e s t e d  p a r t y  may, i n  c o n n e c t i o n  w i t h  a con- 
t r a c t  i n v o l v i n g  a smal l  b u s i n e s s  s e t  a s i d e  or 
o t h e r w i s e  i n v o l v i n g  small b u s i n e s s  p r e f e r e n t i a l  
c o n s i d e r a t i o n ,  c h a l l e n g e  t h e  s m a l l  b u s i n e s s  
s t a t u s  of any  b i d d e r  o r  o f f e r o r  by s e n d i n g  or 
d e l i v e r i n g  a p ro t e s t  to  t h e  c o n t r a c t i n g  o f f i c e r  
r e s p o n s i b l e  f o r  t h e  p a r t i c u l a r  a c q u i s i t i o n .  
* * * I n  o rder  to  a p p l y  t o  t h e  a c q u i s i t i o n  i n  
q u e s t i o n ,  s u c h  p ro te s t  m u s t  be  f i l e d  w i t h  and 
d e l i v e r e d  t o  t h e  c o n t r a c t i n g  o f f i c e r  p r i o r  to  
t h e  c lose  of b u s i n e s s  o n  t h e  f i f t h  d a y  e x c l u -  
s i v e  of S a t u r d a y ,  Sunday,  and l e g a l  h o l i d a y s  
a f t e r  b i d  o p e n i n g  d a t e  f o r  f o r r n a l l y  a d v e r t i s e d  
and smal l  b u s i n e s s  r e s t r i c t e d  a d v e r t i s e d  
a c q u i s i t i o n s .  * * *I' 

Putnam's  f i r s t  g round  of p r o t e s t  is t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  i n p r o p e r l y  d e t e r m i n e d  t h a t  i t s  p r o t e s t  
was u n t i m e l y  because i t  was n o t  f i l e d  w i t h i n  5 working  d a y s  
of b i d  o p e n i n g .  Putnam c o n t e n d s  it c o u l d  n o t  f i l e  w i t h i n  5 
d a y s  b e c a u s e  Landau had c o n c e a l e d  i t s  s u p p l i e r .  

A p p a r e n t l y ,  t h e  s u b j e c t  s o l i c i t a t i o n  c o n t a i n e d  no 
p r o h i b i t i o n  a g a i n s t  r e s t r i c t i n g  t h e  d i s c l o s u r e  o f  
s u p p l i e r s .  I n  t h e  a b s e n c e  of s u c h  a p r o v i s i o n ,  i t  is  n o t  
improper f o r  a b i d d e r  which c e r t i f i e s  t h a t  i t s  s u p p l i e r  
w i l l  be a small  b u s i n e s s  t o  c o n c e a l  t h e  i d e n t i t y  o f  i t s  
s u p p l i e r  i n  t h e  c o m p e t i t i v e  a t m o s p h e r e  of DLA Defense  
P e r s o n n e l  S u p p o r t  C e n t e r  p r o c u r e n e n t s .  - See U f f n e r  T e x t i l e  
C o r p o r a t i o n ,  3-205050 ,  December 4, 1931,  81-2 CPD 4 4 3 ,  i n  
which  w e  d e n i e d  a p r o t e s t  i n v o l v i n g  a n  awardee which 
restricted t h e  d i s c l o s u r e  o f  i t s  s u b c o n t r a c t o r .  -- See a l s o  
U n i t  P o r t i o n s  - I n c . ,  B-202783,  October 1 4 ,  1981,  81-2 CPD 
308. Of c o u r s e ,  w h e t h e r  t h e  b i d d e r  c o m p l i e s  w i t h  i t s  
c e r t i f i c a t i o n  is  a m a t t e r  of c o n t r a c t  a d m i n i s t r a t i o n  f o r  
t h e  c o n t r a c t i n g  agency .  

Putnarn d i d  n o t  f i l e  a p r o t e s t  a g a i n s t  t h e  small  
b u s i n e s s  s t a t u s  of Landau w i t h i n  t h e  5-day p e r i o d .  Ke 
f i n d  no  b a s i s  for a n  e x c e p t i o n  t o  t h e  t i m e l i n e s s  requi re -  
ment  where  t h e  s o l i c i t a t i o n  does n o t  requi re  t h a t  b i d d e r s  
be n o t i z i e d  of t h e i r  c o m p e t i t o r s '  s o u r c e  of s u p p l y .  - See 
M ti II C o n c r e t e  S t r u c t u r e s ,  I n c . ,  s u p r a ,  i n  w h i c h  w e  d e n i e d  
a p r o t e s t  t h a t  t h e  a g e n c y ' s  f a i l u r e  to n o t i f y  t h e  t h i r d  low 
b i d d e r  of d i s q u a l i f i c a t i o n  o f  t h e  low b i d d e r  f o r  award and 
o f  t h e  a g e n c y ' s  i n t e n t i o n  t o  award t o  t h e  second  low b i d d e r  
p r e v e n t e d  t h e  p r o t e s t e r  f rom o b j e c t i n g  to  t h e  sma l l  b u s i -  
n e s s  s t a t u s  of t h a t  b i d d e r  w i t h i n  t h e  5-day period s i n c e  

'. 
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DAR § 1-703(b)(l) specifically requires bidders to 
"challenge the small business status of any bidder or 
offeror'' within the 5-day period. 

Putnam contends that even if its protest was untimely, 
the contracting officer should have questioned Landau's 
size status under DAR 5 1-703(b)(2). That regulation 
permits the contracting officer to question the size status 
of a bidder by filing a written protest with the SBA at any 
time. 

The questioning of size status by a contracting 
officer under DAR S 1-703(b)(2) is a matter of discretion. 
Eller & Company, Inc., B-191986, June 16, 1978, 78-1 CPD 
441; Evergreen Funeral Home, B-184149, November 6, 1975, 
75-2 C P D  2 8 2 .  A contracting officer's exercise or nonexer- 
cise of discretion must be measured against a standard of 
reasonableness in the particular case. _I- See Keco Indus- 
tries, Inc., supra. Consistent with this standard, we have 
held the intent of DAR S 1-703(b)(2) is that if information 
is brought to the attention of a contracting officer which 
would reasonably impeach the self-certification of a 
bidder, the contracting officer must file a direct protest 
with the SBA in order to assure that the self-certification 
process is not being abused. Keco Industries, I=., supra. 

Although Putnam alleges the contracting officer 
should have questioned Landau's size status under DAR 
§ 1-703(b)(2), it has neither alleged nor shown that the 
contracting officer was aware of information prior to award 
that would reasonably impeach Landau's self-certification. 
In the absence of such information (or a timely size status 
protest), a contracting officer may accept a small business - 

size certificate at face value. Eller & Company, Inc., 
supra; - Keco Industries, E., supra. Under these circum- 
stances, the contracting officer's decision to refer 
Putnam's protest to SBA for purposes of future procure- 
ments, but not for the present procurement, will not be 
questioned by our Office. - -  See Eller &Company, Inc., 
supra; Capital Fur Inc., B-187810, April 6 ,  1977, 77-1 CPD 
237. 

The protest is summarily denied. 

I 

,A Comptroller General 
of the United States 




