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Where t h e  o n l y  e v i d e n c e  o f  t h e  t i m e  of 
b i d  s u b n i s s i o n  i s  t h e  c o n f l i c t i n g  s t a t e -  
men t s  of t h e  p ro tes te r  and agency  per- 
s o n n e l ,  t h e  p ro t e s t e r  h a s  f a i l e d  t o  p r o v e  
t h a t  i t s  b i d  was r e c e i v e d  a t  or b e f o r e  t h e  
e x a c t  t i ne  s e t  f o r  o p e n i n g  of b i d s .  

MACETO, I n c .  p ro t e s t s  t h e  r e j e c t i o n  of i t s  b i d  u n d e r  
i n v i t a t i o n  for  b i d s  ( I F B )  No. 
V e t e r a n s  A d m i n i s t r a t i o n  Med ica l  C e n t e r ,  Long Beach ,  
C a l i f o r n i a .  The  p ro t e s t e r  a s s e r t s  t h a t  i ts  b i d  was 
sub rn i t t cd  p r i o r  t o  t h e  time s p e c i f i e d  f o r  r e c e i p t  of b i d s  
a n 5  was i m p r o p e r l y  r e j ec t ed  a s  l a t e .  F o r  t h e  r e a s o n s  
d i scussed  below, t h e  p r o t e s t  is  d e n i e d .  

600-130-82 i s s u e d  by t h e  

The I F B  r equ i r ed  b i d s  t o  be s u b m i t t e d  o n  or b e f o r e  
1 O : O O  a.m., J u n e  4, 1 9 8 2 ,  a t  which  time t h e  b i d s  would be 
opened. 
b i d s  r epor t  t h a t  on  t h a t  day  a t  a p p r o x i m a t e l y  9:59 a . m . ,  a 
r e p r e s e n t a t i v e  of t h e  p ro t e s t e r  a p p e a r e d  a t  t h e  b i d  o p e n i n g  
o f f i c e .  T h e  man walked  i n t o  t h e  b i d  o p e n i n g  roorn, s a t  down 
and proceeded t.o open h i s  b r i e f c a s e .  
o f f i c e r  then announced  t h a t  t h e  time was 1O:OO and t h a t  no 
more b i d s  on I F B  130. 600-130-82 would be a c c e p t e d .  The  man 
r e a c t e d  by s a y i n g :  "SJhat, I j u s t  g o t  here ."  H e  c o n t i n u e d  
t o  open  h i s  b r i e f c a s e ,  t o o k  o u t  a n  e n v e l o p e ,  and d r o p p e d  i t  
o n  t h e  d e s k .  By t h i s  time, t h e  name and terms of t h e  f i r s t  
b i d d e r  had been  announced .  The p r o t e s t e r ' s  b i d  was n o t  
opened  and was n o t  c o n s i d e r e d  f o r  award.  

T h e  c o n t r a c t i n g  o f f i c e r  and t h e  recorder o f  

The c o n t r a c t i n g  

F o r  i t s  p a r t ,  t h e  p ro tes te r  s a y s  t h a t  i t s  p r e s i d e n t  

T h e  p ro tes te r  s a y s  t . h a t  i t  d i d  

ca l l ed  t h e  c o n t r a c t i n g  o f f i c e r  s e v e r a l  d a y s  b e f o r e  t h e  
s c h e d u l e d  b i d  o p e n i n g  and r e q u e s t e d  t h a t  a s o l i c i t a t i o n  
package  be mai led  t o  it .  



2 B-207878 

n o t  r e c e i v e  t h e  s o l i c i t a t i o n  p a c k a g e  t h r o u g h  t h e  n a i l  as 
r e q u e s t e d ,  b u t  t h a t  i ts p r e s i d e n t  o b t a i n e d  o n e  i n  p e r s o n  o n  
t h e  d a y  p r i o r  to  t h e  s c h e d u l e d  b i d  o p e n i n g .  I t s  p r e s i d e n t  
r e p o r t e d l y  r e t u r n e d  t h e  p a c k a g e  o n  J u n e  4 ,  1 9 8 2  a t  9:55 

c o n s i d e r e d .  
b u t  was t o l d  t h a t  t h e  b i d  w a s  l a t e  a n d  wou ld  n o t  be  

F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  ( F P R )  p r o v i d e  t h a t  
bids r e c e i v e d  a t  t h e  o f f i c e  d e s i g n a t e d  i n  t h e  i n v i t a t i o n  
for b i d s  a f t e r  t h e  exac t  t i m e  se t  f o r  o p e n i n g  of b i d s  are 
c o n s i d e r e d  l a t e ,  FPR 5 1-2.303-1, a n d  t h a t  a l a t e  
h a n d - c a r r i e d  b i d  s h a l l  n o t  be c o n s i d e r e d  for a w a r d ,  FPR S 
1-2.303-5. The  r e g u l a t i o n s  p r o v i d e  f u r t h e r  t h a t  t h e  b i d  
o p e n i n g  o f f i c e r  s h a l l  d e c i d e  when t h e  d e s i g n a t e d  t i m e  s e t  
f o r  b i d  o p e n i n g  h a s  a r r i v e d  a n d  s h a l l  so  d e c l a r e  t o  t h o s e  
p r e s e n t .  FPR S 1 - 2 . 4 0 2 ( a ) .  Such  a d e c l a r a t i o n  by t h e  b i d  
o p e n i n g  o f f i c e r  m u s t  s e r v e  a s  t h e  c r i t e r i o n  for d e t e r m i n i n g  
l a t e n e s s  i n  t h e  a b s e n c e  of e v i d e n c e  i n d i c a t i n g  c l e a r l y  t h a t  
t h e  d e c l a r a t i o n  of t i m e  was i n c o r r e c t .  Eugene  1-1. Keane ,  
B-189184 ,  A u g u s t  8, 1 9 7 7 ,  77-2 CPD 9 2 .  

I n  t h i s  case,  t h e  p r o t e s t e r  makes  no  claim t h a t  t h e  
c o n t r a c t i n g  o f f i c e r ' s  d e c l a r a t i o n  t h a t  1O:OO a.m. had 
a r r i v e d  was i n c o r r e c t .  The p r o t e s t e r  a s s e r t s  o n l y  t h a t  i t s  
r e p r e s e n t a t i v e  r e t u r n e d  t h e  s o l i c i t a t i o n  p a c k a g e  a t  9:55  
a.m. o n  t h e  d a y  o f  b i d  o p e n i n g .  T h e  p ro t e s t e r  does n o t  
i n d i c a t e ,  h o w e v e r ,  w h e t h e r  i t s  r e p r e s e n t a t i v e  made a t e n d e r  
of i t s  b i d  a t  t h a t  t i n e  or e v e n  a n n o u n c e d  h i s  i n t e n t i o n  t o  
d o  so. A g a i v s t  t h e  a s s e r t i o n  by  t h e  p ro t e s t e r  t h a t  i t s  b i d  
was r e t u r n e d  a t  9 :55  we m u s t  w e i g h  t h e  s t a t e m e n t s  of b o t h  
t h e  c o n t r a c t i n g  o f f i c e r  a n d  t h e  r e c o r d e r  of b i d s  t h a t  t h e  
p r o t e s t e r ' s  r e p r e s e n t a t i v e  d i d  n o t  t e n d e r  t h e  p r o t e s t e r ' s  
b i d  u n t i l  a f t e r  i t  was a n n o u n c e d  t h a t  t h e  tirr,e was 1O:OO 
a.m. a n d  t h a t  no  more b i d s  wou ld  be  r e c e i v e d .  S i n c e  t h e  
p r o t e s t e r ' s  a s s e r t i o n  t h a t  i t s  b i d  was r e t u r n e d  a t  9:55 is 
supported by  n o  e v i d e n c e  o t h e r  t h a n  i t s .  own s t a t e m e n t ,  we 
c o n c l u d e  t h a t  t h e  p r o t e s t e r  h a s  f a i l e d  t o  p r o v e  t h a t  i t s  
b i d  was r e c e i v e d  a t  o r  b e f o r e  t h e  t i m e  s e t  f o r  t h e  o p e n i n g  
of b i d s .  T a t e  A r c h i t e c t u r a l  P r o d u c t s ,  I n c . ,  B-191316 ,  
May 2 2 ,  1 9 7 8 ,  78 -1  CPD 389.  From t h e  r e c o r d  b e f o r e  u s ,  it 
appears t h a t  when t h e  t i m e  s e t  f o r  b i d  o p e n i n g  vas d e c l a r e d  
to h a v e  a r r i v e d ,  t h e  p r o t e s t e r ' s  b i d  was s t i l l  i n  t h e  
p o s s e s s i o n  of i t s  r e p r e s e n t a t i v e ;  i t s  s u b s e q u e n t  t e n d e r ,  
e v e n  s e c o n d s  l a t e r ,  was p r o p e r l y  r e g a r d e d  as  l a t e .  
H a t c h  C o n s t r u c t i o n  & P a v i n g  , B-204810,  Uoverrtber 4, 1381,  
81-2 CPD 3 8 7 .  
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Our cases r e c o g n i z e  t h a t  w h i l e  a b i d d e r  is r e s p o n s i b l e  
f o r  t h e  t i m e l y  s u b m i s s i o n  of i t s  b i d ,  a h a n d - c a r r i e d  b i d  
t h a t  is r e c e i v e d  l a t e  may be a c c e p t e d  where t h e  l a t e n e s s  
is d u e  to  improper Government  a c t i o n  and c o n s i d e r a t i o n  of 
t h e  l a t e  b i d  would n o t  compromise t h e  i n t e g r i t y  of t h e  
c o m p e t i t i v e  b i d  s y s t e m .  H y s t e r  Company, 55 C o m p .  Gen. 267,  
274  (19751 ,  75-2 CPD 1 7 6 .  T h i s  l i m i t e d  e x c e p t i o n ,  however ,  
d o e s  n o t  a p p l y  i n  t h i s  c a s e .  I f  w e  accept a s  t r u e  t h e  
p r o t e s t e r ' s  a l l e g a t i o n  t h a t  i t  r e q u e s t e d  b u t  d i d  n o t  
r e c e i v e  a s o l i c i t a t i o n  p a c k a g e  more t h a n  o n e  week p r io r  to 
b i d  o p e n i n g ,  and e v e n  a s suming  t h a t  t h i s  m i g h t  i n d i c a t e  
improper Government  a c t i o n ,  t h e  protester  h a s  f a i l e d  to  
o f f e r  any  e v i d e n c e  t h a t  t h e  l a t e n e s s  of i ts b i d  was i n  any  
way a t t r i b u t a b l e  t o  t h e  G o v e r n m e n t ' s  f a i l u r e  to  mail  a 
s o l i c i t a t i o n  p a c k a g e  as  r e q u e s t e d .  

The p ro tes t  is d e n i e d .  

/ I '  , -  1 \ . c 4 - 4  i kJ. LA * 

4 C o m p t r o l l e r  G e n e r a l  
of t h e  U n i t e d  S t a t e s  




