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l l h e r e  a n  o f f e r o r  d i d  R o t  s u b n i t  a n  i n i t i a l  
proposal i n  r e s p o n s e  t o  a n  RFP, its " b e s t  a n d  
f i n a l "  p r o p o s a l  l a t e r  s u b m i t t e d  i n  r e s p o n s e  t G  
a n  a m e n d n e n t  r e q u e s t i f i g  best_ and  f i n a l  offers 
is a l a t e  p r o p o s a l  w h i c h  c a n n c t  be c o n s i d e r e d  
f o r  award; a n  a m e n d n e n t  e s t a b l i s h i n g  3 c l o s i n g  
d a t e  for b e s t  and f i n a l  o f f e r s  u o e s  n Q t  o p e n  t h e  
p r o c u r e m e n t  t o  f i r n s  w h i c h  3 i d  n o t  sc ih i t  i n i t i a l  
p roposa ls .  

2 .  The  f a c t  t h a t  a n  a g e n c y  may h a v e  m i s h a n d l e d  a 
f i r R ' s  r e q u e s t s  f o r  q u a l i f i e d  s o u r c e  s t a t u s  
f o r  a p r o c u r e m e n t  a n d  a copy of khe  s o l i c i t a t i o n  
d o e s  n o t  warrai i t  d i s t u r b i n g  t h e  award  ur .der  t h a t  
p r o c u r e m e n t  w h e r e :  (1) t h e r e  i s  n o  e v i d e n c e  t h a t  
t h e  zcjency d e l i b e r a t e l y  d e l a y e d  c o n s i d e r a t i o n  of 
t h e  r e y c l e s t s  t o  p r e c l u d e  t h e  f i r m  f r o m  co.- .pet ing 
f o r  t h e  award; ( 2 )  t h e  c o m p e t i t i o n  q e n c r a t e c  for 
t h e  p r o c u r e m e n t  was adequa te ;  arid ( 3 )  t h e  p r i c e  
o b t a i n e d  f rom t h e  a w a r d e e  was r e a s o n a b l c .  

3 .  Protest a l l e g a t i o n s  c o n c e r n i n g  d e f e c t s  a p p a r e n t  o n  
the f a c e  of t h e  RFP m u s t  be r a i s e d  p r i o r  t o  t h e  
c l o s i n g  d a t e  f o r  r e c e i p t  of p r o p o s a l s ;  w h e r e  
p ro t e s t e r  r e c e i v e d  t h e  RFP p r i o r  t o  t h e  c l o s i n g  
d a t e ,  b u t  d i d  n o t  p r o t e s t  a l l e g e d  d e f e c t s  u n t i l  
a f t e r  t h a t  c l o s i n g  d a t e ,  t h o s e  a l l e g a t i o n s  a re  
u n t i m e l y  . 

S . H . E .  C o r p o r a t i o n  p ro tes t s  t h e  a w a r d  of a 
c o n t r a c t  to  V a r i a n  of C a n a d a ,  I n c .  u n d e r  r c q u e s t  f o r  
proposa ls  (RFP) 110. ~ O G 1 0 ~ - 2 3 1 - R - Z D 3 ~ ,  issued by t h e  
IJavy S h i p s  P a r t s  C o n t r c l  C e n t e r  for  144 f e r r o u s  
ordnance loca to r s .  S.H. E. p r i n c i p a l l y  c o n t e n d s  t h a t  
t h e  IJavy i n p r o p e r l y  rejected i t s  proposal a s  l a t e ,  
arid t h a t  t h e  I d a v y ' s  n i s j a r i d l i n g  of S . i l . E . ' s  requests  
f o r  q u a l i f i e d  soilrce s t a t g s  p reve r - : t ed  i t  f r o m  
s u b n i t t i n y  a c o m p e t i t i v e  prcy;osal. iie d e n y  t h e  
p r o t e s t  i n  p a r t  a n d  d i s n i s s  i t  i n  p a r t .  
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The s o l i c i t a t i o n  was i s s u e d  t o  13 p o t e n t i a l  
o f f e r o r s  o n  O c t o b e r  2 ,  1981 ,  a n d  was s y n o p s i z e d  i n  t h e  
Commerce B u s i n e s s  D a i l y .  P a r t i c i p a t i o n  i n  t h e  
a c q u i s i t i o n  was res t r ic ted  t o  q u a l i f i e d  sources  s i n c e  
t h e  loca tors  are u s e d  i n  t h e  d i s p o s a l  o f  exp los ive  
m a t e r i a l s ,  a n d  t h e  Navy deems s t r i c t  o v e r s i g h t  of t h e  
m a n u f a c t u r i n g  e n v i r o n m e n t  a n d  p r o c e d u r e s  e s s e n t i a l  t o  
m i n i m i z e  t h e  d a n g e r  to  opera tors  o f  t h e  e q u i p m e n t .  
Amendment 0 0 0 1 ,  d a t e d  October 1 4 ,  p r o v i d e d  p r o s p e c t i v e  
o f f e r o r s  w i t h  d r a w i n g s  w h i c h  had  b e e n  o m i t t e d  f r o m  t h e  
o r i g i n a l  s o l i c i t a t i o n  p a c k a g e  a n d  c l a r i f i e d  c e r t a i n  
i n s p e c t i o n  r e q u i r e m e n t s .  Amendment 0 0 0 2 ,  d a t e d  
October 27 ,  e x t e n d e d  t h e  c l o s i n g  d a t e  f o r  s u b m i s s i o n  
of i n i t i a l  proposals  f r o m  IJovember 2 to  I?ovember 16 .  

Two f i r m s  s u b m i t t e d  proposals  pr ior  t o  t h e  
i n i t i a l  c l o s i n g  d a t e - - V a r i a n ,  t h e  low o f f e r o r  a t  
$ 1 2 , 6 5 0  per  u n i t  ( a n d ,  a s  a n  a l t e r n a t e  o f f e r ,  $14 ,550  
per u n i t ) ,  and  Hydro  P r o d u c t s ,  w h i c h  o f f e r e d  t h e  u n i t s  
a t  $ 2 6 , 8 0 0  e a c h .  On J a n u a r y  2 0 ,  1 9 8 2 ,  a f t e r  e v a l -  
u a t i o n  of t h e  t w o  t e c h n i c a l  p roposa ls  had  b e e n  
completed, Amendment 0 0 0 3  was i s s u e d  t o  V a r i a n  and  
Hydro .  The  amendment  made c e r t a i n  c h a n g e s  i n  t h e  
t e c h n i c a l  r e q u i r e r e n t s ,  i n c r e a s e d  t h e  q u a n t i t y  f r o m  08 
t o  1 4 4  u n i t s ,  and  s e t  F e b r u a r y  1 3  as  t h e  d e a d l i n e  f o r  
submission of b e s t  and  f i n a l  o f f e r s .  A l t h o u g h  S . H . E .  
had n o t  s u b m i t t e d  a n  i n i t i a l  p roposa l ,  i t  d i d  s u b m i t  
w h a t  i t  c o n s i d e r e d  a t i m e l y  b e s t  and  f i n a l  o f f e r .  The 
Navy d e t e r m i n e d  t h a t  s i n c e  S . H . E .  had  n o t  s u b m i t t e d  a n  
i n i t i a l  proposal  p r i o r  to  t h e  IJovember 1 6  c l o s i n g  
d a t e ,  i ts " b e s t  a n d  f i n a l "  o f f e r  c o n s t i t u t e d  a l a t e  
proposal  w h i c h  could n o t  b e  a c c e p t e d  u n d e r  t h e  l a t e  
proposal c lause  i n  t h e  s o l i c i t a t i o n .  A w a r d  was made 
to V a r i a n ,  t h e  l o w  o f f e r o r ,  o n  March 3. 

S . H . E .  a r g u e s  t h a t  i t s  proposal w a s  n o t  l a t e ,  and  
s h o u l d  h a v e  b e e n  c o n s i d e r e d  f o r  award; s i n c e  i t  was 
s u b m i t t e d  p r io r  t o  t h e  F e b r u a r y  18  d e a d l i n e  f o r  best 
and  f i n a l  o f f e r s  e s t a b l i s h e d  i n  Amendment 0003 .  
S . H . E .  s t a t e s  t h a t  i t  d i d  n o t  s u b m i t  a n  i n i t i a l  pro- 
posal  b e c a u s e  i t  had  b e e n  u n s u c c e s s f u l  i n  i t s  attempt 
s i n c e  Flay 19131 to  be i n c l u d e d  o n  t h e  q u a l i f i e d  source 
l i s t .  T h i s  a t tempt  c o n s i s t e d  of numerous  l e t t e r s  t o  
Naval i n s t a l l a t i o n s  a n d ,  a p p a r e n t l y ,  s e v e r a l  t e l e p h o n e  
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ca l l s .  None of  t h i s  c o r r e s p o n d e n c e  prompted a 
s a t i s f a c t o r y  r e s p o n s e  from t h e  Navy. S.H.E.  d i d  
become aware t h a t  t h e  s o l i c i t a t i o n  had been  i s s u e d ,  
a s  i n d i c a t e d  by a n  October 2 3  l e t t e r  r e q u e s t i n g  
q u a l i f i e d  source s t a t u s ,  and s p e c i f i c a l l y  r e f e r e n c i n g  
t h e  s o l i c i t a t i o n  number.  T h i s  l e t t e r  a p p a r e n t l y  was 
n o t  a n s w e r e d ,  and by  l e t t e r  o f  December 1 6 ,  S .H.E.  
a g a i n  requested q u a l i f i c a t i o n  w h i l e  e x p r e s s i n g  i t s  
f r u s t r a t i o n  a t  t h e  N a v y ' s  f a i l u r e  t o  answer  i t s  
numerous p r io r  l e t t e r s .  

By t h i s  t i m e ,  S .H .E .  had begun work ing  w i t h  Hydro 
a s  a p o t e n t i a l  s u b c o n t r a c t o r .  By l e t t e r  d a t e d  J a n -  
u a r y  2 2 ,  S.1I.E. c i t e d  t h e  s o l i c i t a t i o n  number i n  
r e q u e s t i n g  c o p i e s  of v a r i o u s  s p e c i f i c a t i o n s  n e c e s s a r y  
f o r  m a n u f a c t u r i n g  t h e  loca tors .  The Navy i n a d v e r -  
t e n t l y  r e a d  t h i s  a s  a request  f o r  a copy  of t h e  
s o l i c i t a t i o n  and  t h u s  s e n t  S .H.E.  a copy of t h e  RFP 
t o g e t h e r  w i t h  t h e  t h r e e  amendments. Upon r e c e i v i n g  
t h e  s o l i c i t a t i o n  o n  F e b r u a r y  1 2 ,  S . H . E .  b e l i e v e d  t h a t  
i t  had been  g r a n t e d  q u a l i f i e d  source s t a t u s  a s  
requested.  I t  a l s o  r e a s o n e d  t h a t  t h e  f i n a l  c l o s i n g  ' 

d a t e  had been  e x t e n d e d  t o  F e b r u a r y  1 8  t o  a f f o r d  
S . H . E .  and o t h e r  i n t e r e s t e d  f i r m s  a c h a n c e  to  s u b m i t  
o f f e r s .  I t  t h e r e f o r e  s u b m i t t e d  t h e  proposal.  

Al though t h e  c i r c u m s t a n c e s  are somewhat u n u s u a l ,  
t h e  Navy acted p r o p e r l y  i n  r e j e c t i n g  S.H.E. ' s  proposal 
as l a t e .  Proposals s u b m i t t e d  for t h e  f i r s t  time a f t e r  
t h e  i n i t i a l  c l o s i n g  d a t e  g e n e r a l l y  may n o t  b e  con-  
s i d e r e d  f o r  award. 
B-202640,  A p r i l  1 3 ,  1 9 8 1 ,  81-1 C P D  282 .  To  permit  

B a s i n  Researci  Associates ,  

c o n s i d e r a t i o n  o f  s u c h  p r o p o s a l s  would b e  u n f a i r  t o  
t h o s e  o f f e r o r s  wh ich  s u b m i t t e d  t i m e l y  proposals ,  and 
t h u s  wou ld  t e n d  t o  s u b v e r t  t h e  c o m p e t i t i v e  s y s t e m .  
Id.; Phe lps -S tokes  Fund, B-l94347,-May 2 1 ,  1979 ,  79-1  
CPD 3 6 6 .  C o n t r a r y  to  S . H . E . ' s  p o s i t i o n ,  Amendment 
0 0 0 3  d i d  n o t  e x t e n d  t h e  i n i t i a l  c l o s i n g  d a t e  t o  
permi t  S . H . E .  and o t h e r  new o f f e r o r s  to  s u b m i t  
p r o p o s a l s .  R a t h e r ,  t h e  amendment s t a t e d  i n  c lear  
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l a n g u a g e  t h a t  F e b r u a r y  1 8  was the  d e a d l i n e  f o r  
s u b m i s s i o n  o f  bes t  a n d  f i n a l  o f f e r s .  The  s u b m i s s i o n  
of b e s t  and  f i n a l  o f f e r s  is t h e  f i n a l  s t e p  i n  t h e  
n e g o t i a t i o n  process  a n d  f i n a l  o f f e r s  w i l l  be a c c e p t e d  
o n l y  f r o m  o f f e r o r s  w h i c h  b o t h  s u b m i t t e d  t i m e l y  i n i t i a l  
proposals and  were f o u n d  t o  be i n  t h e  c o m p e t i t i v e  
r a n g e .  Because S . H . E .  d i d  n o t  s u b m i t  a n  i n i t i a l  
proposal p r i o r  t o  l lovember 1 G  a n d  t h u s  was n o t  i n  t h e  
c o m p e t i t i v e  r a n g e ,  i t  w a s  n o t  e l i g i b l e  t o  s u b m i t  a 
b e s t  and  f i n a l  o f f e r .  - See g e n e r a l l y  D e f e n s e  
A c q u i s i t i o n  R e g u l a t i o n  S 3-805; I n t e r n a t i o n a l  Auto-  
m a t e d  S y s t e m s ,  I n c . ,  B-205278,  F e b r u a r y  8 ,  1 9 8 2 ,  8 2 - 1  
CPD 1 1 0 .  

W h i l e  i t  i s  u n f o r t u n a t e  t h a t  S . H . E .  may h a v e  b e e n  
m i s l e d  when i t  r e c e i v e d  t h e  RFP,  i t  r e p o r t e d l y  was 
a d v i s e d  d u r i n g  a J a n u a r y  22 c o n v e r s a t i o n  w i t h  t h e  
c o n t r a c t  n e g o t i a t o r  t h a t  a n y  proposal S.1I .E.  s u b m i t t e d  
from t h a t  t i m e  o n  c o u l d  o n l y  be c o n s i d e r e d  u n d e r  t h e  
l a t e  proposa l  p r o v i s i o n s  i n  t h e  RFP.  The  c o n t r a c t i n g  
o f f i c e r  s t a t e s  S . H . E .  was a g a i n  a d v i s e d  of t h i s  f a c t  
when i t  d e l i v e r e d  i t s  proposal o n  F e b r u a r y  1 8 .  Under  
t h e s e  c i r c u n s t a n c e s ,  S.II .E.  s h o u l d  n o t  h a v e  b e e n  s u r -  
p r i s e d  t o  h a v e  i t s  proposal r e j e c t e d  a s  l a t e .  

S . H . E .  seems to  b e l i e v e  t h a t  i t s  proposal was 
r e j e c t e d  n o t  b e c a u s e  i t  vas  s u b m i t t e d  l a t e ,  b u t  
b e c a u s e  o f  S . i I . E . ' s  f a i l u r e  t o  a t t a i n  q u a l i f i e d  source 
s t a t u s .  I t  a r g u e s  t h a t  r e j e c t i o n  f o r  t h i s  r e a s o n  was 
improper s i n c e  i t  was t h e  I Javy ' s  m i s h a n d l i n g  o f  
S . 1 l . E . l ~  c o r r e s p o n d e n c e  t h a t  p r e v e n t e d  i t s  q u a l i -  
f i c a t i o n .  S.H.E.'s proposal was n o t  r e j e c t e d  b e c a u s e  
of i t s  l a c k  o f  q u a l i f i c a t i o n  b u t ,  a s  w e  h a v e  d i s -  
c u s s e d ,  b e c a u s e  i t  was a l a t e  proposal .  S . H . E .  c o u l d  
n o t  h a v e  r e c e i v e d  t h e  award  e v e n  had i t  b e e n  o n  t h e  
q u a l i f i e d  s o u r c e  l i s t  s i n c e  i t s  l a t e  proposal c o u l d  
n o t  b e  c o n s i d e r e d  f o r  a w a r d .  

I t  is  S.H.E.'s more g e n e r a l  p o s i t i o n  t h a t  t h e  
t ? a v y ' s  m i s h a n d l i n g  o f  i t s  q u a l i f i c a t i o n  r e q u e s t s  and  
i t s  r e q u e s t s  €or a c o p y  of t h e  RFP was t h e  cause of 
i t s  i n a b i l i t y  t o  s u b m i t  a n  accep tab le ,  c o m p e t i t i v e  
p roposa l .  'Clhile it does a p p e a r  t h a t  S . i I .E .  was 
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p r e j u d i c e d  by  t h e  N a v y ' s  i n a c t i o n  on  i t s  r e q u e s t s ,  
t h i s  f a c t  is n o t  f a t a l  to  t h e  p r o c u r e m e n t .  L7e h a v e  
h e l d  t h a t  i n a d v e r t e n t  a c t i o n  by a n  a g e n c y  w h i c h  
p r e c l u d e s  a p o t e n t i a l  o f f e r o r  f r o m  c o m p e t i n g  o n  a 
p r o c u r e m e n t  d o e s  n o t  w a r r a n t  u p s e t t i n g  a n  award where 
adequate c o m p e t i t i o n  and  r e a s o n a b l e  p r i c e s  were 
o b t a i n e d .  E lec t ro  f i a r i n e  I n d u s t r i e s ,  I n c . ,  B-205939 ,  
J u l y  2 1 ,  1 3 0 2 ,  82-2  CPD 6 5 ;  A i r ,  I n c . ,  B-188780, 
S e p t e m b e r  1 5 ,  1 9 7 7 ,  77-2 CPD 1 9 2 .  T h e r e  is  RO 
e v i d e n c e  h e r e ,  a n d  S.1i.E. does n o t  a l l e g e ,  t h a t  t h e  
Navy d e l i b e r a t e l y  o r  c o n s c i o u s l y  d e l a y e d  c o n s i d e r a t i o n  
of S . H . E . ' s  q u a l i f i c a t i o n  r e q u e s t s  so a s  t o  p r e c l u d e  
S .H.E.  f r o m  c o m p e t i n g  for t h i s  award. S i n c e  i t  a l so  
appears t h a t  the c o m p e t i t i o n  g e n e r a t e d  was a d e q u a t e ,  
a l b e i t  r e s t r i c t e d  d u e  t o  t h e  l i m i t e d  number of 
q u a l i f i e d  sources,  and  t h a t  t h e  p r i ce  o b t a i n e d  f rom 
V a r i a n  was r e a s o n a b l e ,  we w i l l  n o t  d i s t u r b  t h e  award .  
We n o t e  t h a t  S . H . E .  h a s  b e e n  i n c l u d e d  o n  t h e  q u a l i f i e d  
s o u r c e  l i s t  for  f u t u r e  p r o c u r e m e n t s  of loca tors  a n d  
r e l a t ed  e q u i p m e n t .  

S.H.E. also c h a l l e n g e s  t h e  l J a v y ' s  a c t i o n s  u n d e r  
t h i s  p r o c u r e m e n t  o n  the g r o u n d s  t h a t :  (1) t h e  award t o  
V a r i a n  was, i n  e f f e c t ,  a so le  source award s i n c e  many 
o f  t h e  d r a w i n g s  upon w h i c h  t h e  s p e c i f i c a t i o n s  were ' 

b a s e d  were source c o n t r o l l e d  t o  V a r i a n ;  and  ( 2 )  t h e  
s p e c i f i c a t i o n  c h a n g e s  and  i n c r e a s e  i n  q u a n t i t y  
e f f e c t e d  b y  Amendment 0 0 0 3  c o n s t i t u t e d  a new 
r e q u i r e m e n t  w h i c h  s h o u l d  h a v e  b e e n  t h e  s u b j e c t  o f  a 
new s o l i c i t a t i o n .  These a l l e g a t i o n s  a r e  u n t i n e l y .  
Our  B id  P r o t e s t  P r o c e d u r e s  require  t h a t  p r o t e s t s  b a s e d  
o n  a l l e g e d  impropr i e t i e s  a p p a r e n t  o n  t h e  f a c e  of t h e  
s o l i c i t a t i o n  be r a i s e d  p r io r  to t h e  c l o s i n g  d a t e  f o r  
t h e  rece ip t  of proposals .  4 C . F . R .  5 21.2(b)(l). 
T h e s e  two a l l e g a t i o n s  a r e  b a s e d  s o l e l y  o n  i n f o r m a t i o n  
w h i c h  was a s c e r t a i n a b l e  from t h e  RFP i t s e l f - - A m e n d m e n t  
0003 and  t h e  s p e c i f i c a t i o n  d r a w i n g s .  S .1 I .E .  s t a t e s  
t h a t  i t  r e c e i v e d  a c o p y  of t h e  RFP, i n c l u d i n g  Amend- 
m e n t  0 0 0 3 ,  on F e b r u a r y  1 2 ,  so i t  w a s  r e q u i r e d  to  

. 
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protes t  a n y  a l l e g e d  d e f e c t s  prior t o  t h e  F e b r u a r y  18  
final c l o s i n g  d a t e . l  S . H . E .  d i d  n o t  do so,  however ,  
c h o o s i n g  i n s t e a d  t o  p r e p a r e  a proposal and a t tempt  t o  
compete for t h e  award.  Thus ,  t h i s  p o r t i o n  of S.H,E.’s - 
p r o t e s t  is  u n t i m e l y .  
I n v e s t m e n t s ,  I n c . ,  B - 2 m 2 9 ,  J a n u a r y  6 ,  1 9 8 2 ,  82-1 CPD 
16. 

See I n t e r n a t i o n a l  B u s i n e s s  

The pro tes t  is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  
par t .  

r ,- ’ I-lhUy / /i. ( <?<- ‘ ‘C& 

jr. .. Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  

A I t  appears from some of S . H . E . ’ s  s u b m i s s i o n s  t h a t  
S . H . E ,  l i k e l y  had  access to a copy of t h e  RFP p r i o r  t o  
t h e  November 1 6  i n i t i a l  c l o s i n g  d a t e .  I n  t h a t  e v e n t ,  
S.H.E. would have  b e e n  r e q u i r e d  t o  f i l e  i t s  pro tes t  
r e g a r d i n g  t h e  d e  f a c t o  sole source n a t u r e  of t h i s  
p r o c u r e m e n t  p r i o r  t o  November 1 6 .  S i n c e  i t  is  
u n c l e a r ,  however ,  exactly when S . H . E .  f i r s t  had access 
t o  t h e  RFP, w e  have  assumed here t h a t  S.H.E. d i d  n o t  
see t h 2  RFP u n t i l  February 1 2 .  




