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THE COMPTROLLER GENERAL
OF THE UNITED 8TATES

WABHINGTON, O.C, 205489

DECISION

FILE: B-208970 DATE: Septerber 24, 19E2
PMATTER OF: mhacker Construction Co,
DIGEST:

1, Where an option is exercisable at the
Government's discretion, the decision
whether to exercise it or tu issue a nevy
solicitation is a matter of contract
adrinistration, which GAO will not re-
view under its bid protest function,

2, The fact that a firm in the Small Business
Administration's (SBA) 8(a) program may
remain eligible for 8(a) awards under an SBA
Interim Emeryencv Rule even though the firm
recently has been judged other than a small
busriness does not make it eligible for
non-8(a) small bus.iness set-asides, The
Interim Emergency Rule pertains to the 8{a)
program only and the firm thus cannot be
considered small for the puvpose of a
set-aside award,

Thacker Construction Co, protests the Air Force's
refusal to exercise its option to extend Thacker's
contract, No, F11623-81-C0010, for housing maintenance
and repair services at Scott Air Force Base, filinoirs,
Thacker alternatively protests the Air Force's refusal
to cancel the invitation for bids (IFB) that was icsued to
obtain the services, IFB No, F11623-82-13-0037, and allow
Thacker to participate in a rccompetition, The IFB was scet
aside for small business concerns,; and since the Small
Business Administration (SBA) had found Thacker to be other
than small, the firm was not eligible to compete for the
set-aside awvard and did not submit a bid, Thacker claims
thet after bid opening but prior to award the SBA found it
small pursuant to an SBA Interim Emergency Rule, 47 Fed,
Reg,- 35754-35756 (1982), which pertains to concerns in
SBA's section 38(a) program. Consequently, Thacker
maintains, the Air lForce shou.id have canceied the IFB co
give Thacker an opportunity to compete, We dismiss the
protest,
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Regarding the Aivr Forece's refusal to exercise the
optior. in Thacker's contract, where an option is exer-
cisable at the discretion of the Governnent (which is
generally the case), the decision whether to exercise the
option or to issue a new solicitetion is a matter of
contract administration which this Office will not review
under our Bid Protest Procedures, See Washington Patrol

Service, Inc,, B-206197, February 17, 1962, 62-1 CPD 143,

e need not consider whetlier the Air Force should
have canceled the IFDB in order to give Thacker an oppor-
tunity to compete as a small business concern since any
size certification under the Interim Laergency Rule yould
not. render the protester & shall business concern for the
purposce of this procurement, and therefore Thacker could
not receive the contract in any case,

The SBA Intevim Emergency Rule provides a new alter-
native size standard for socially and economically dis-
advantaged small business firms already in the SBa's
section B(a) program to maintain their eliqgibjility for the
program despite their having outgrown the size standard
under which they were admitted, The program is author-
fned by section 8(a) of the Small Business Act, 15 U,S,C,
§ 637(a) (Supp, IV 1980), which permits the SBA to enter
into contracts with any Govevnment agency with procurement
authority and to arrange for the performance of such con-
tracts by socially anrd economically disadvantaged small
business concerns, This procurcment is not a scction 8(a)
procurement, however, hut. a competitive procurement set
agiue for small business concerns under 15 U,S.C. § 0644
{(a) (Supp. IV 1980) and implementing vegulations that
authorize contracting officers to "set aside" a procurec-
ment for the participation of small business concerns
orly, Sec 13 C,F.R. § 125,4(gy) (1902); Lefense Acqui-
sition Regulation § 1-706.) (1976 ed,)

There are separate standards for admission inteo, and
continuing eligibility for, the section 8(a) program and
for eligihility for a set-aside award under 15 U,S,C,

§ 644(a), Sce Microtech Industries Inc, -- Recongidera-
tion, 3-2065C1,2, July 30, 1982, 82-2 CpPD 95. To be
eligihkle for the 8(a) program initially, a firm must meet
only the small businuss size standard that applies to its
principal business activity, 13 C.F.R. § 124,1-1(¢c){(1l).
Under the Interim Emergency Rule, a firm that has outgrown
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the standard may continue to participate in the section
8(a) program if it does not have a net worth in excets of
$4,000,000 and average net income after Federal income
taxes for the preceding two fiscal years in eaxcess of
$1,000,000., In contrast, the size standards in other
procurements are appitied on a procurement-bv-procurement
basis and vary depending on the class of products or
services involved. See 13 C.F.R. § 121.3-8, Except for
the Interim Emergency Rule, the size standard for main-
tenance and repair services in both cases is hased on an
average annual nonectary receipt limitation for the pre-
vious three tiscal years. 13 C,F.R. § 121.3-8(e).

By its terms the Interim Emergency kule, under which
Thacker clains to have been certified “"small," applies to
section 6(a) eligibility only. Thus, the fact that an 8(a)
concern no longer neeting the appiicable size standard can
remain ir the program by virtue of the Interim Emcrgency
Rule does not pernit the firm to compete for award under a
small business set-aside,

Thacker's submission shows it was found to be otherx
than sm&ll for the purpose of set-aside procureients for
maintenance services. Under SBA regulations a firm, after
being found large, may not certify itself as a small
buiness under the sane or smaller standard until it has
been recertified as a small business concern by SBA., 13
C.F.R, § 121.3-8, Siuce Thacker has not been recertified
as small, Thacker would not be eligible for a sct-aside
award here in any event. Ve therefore sec no practical
reason to consider the merits of its protest that the Alv
Force should have canceled the IFB,

The protest {s dismiesed.

/"(Ut'ay f\',. Cooan (-‘(;‘ v
A Harry ‘R. Van Cleve
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