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DIGEST: Claims for reimburaement of costs to Federal
Republic of Germany of compulsory insurance
premiums for 1967-1971, received Ly GAO in
1979, is not barred by the 6-year statute of
limitations since the claim did not accrue
until the conclusion of neqotiations to €ix
the obligation, as required under the agreements
hetween the parties, This occurred in 1977 well
within the 6-year atatutory perind for submission
of claima,

The Department of the Mr Force has requested that we reconsider
the denial by our claims group of the German Government claim for pay-
ment of compulsory insuranca premiums, (Claim No, 2-2810133). This
claim is based on the same saries of international agreements between
the United States and the Fedaral Republic of Germany (the FRG) that
formed the basis for the claim we considered and allowed in B-196982,
September 4, 1980. As with this 1980 case, the issue presented by the
Alr Force is whether this claim {s barred by the statute of limitations,
31 U.5.C. § 71(a)(1976). For the reasons expressed below, we hold that
the claim is not barred and may be paid by the Air Force if otherwise
correct.

In August. 1953, the Status of Ferces Agreement (SOFA), a treaty
signed by the United States and the other members of the North Atlantic
Treaty Urganization (NATO), went into effect, The treaty was designed
"to establish the righta and obligations of militarv forces of NATO
nations (and their civilian components) which were, or which might in
the future be, stationed in the territory of other member natlions, The
Mreement, at Article IX (9) paragraph 3, states that, "In the absence
of a specific contract to the contrary, the laws of the receiving
State shall determine the rights and obligations arising out of the
occupation or use of the huildings, grounds, facilities or services."
This paragraph also provides that any such "contracts®™ between NATO
nations regarding the stationing of military farces and civilian com~
ponents shall "as far as possible" conform with laws of the meiber
nation in which the forces are stationed (the recelving State).
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Subsequently, the Supplementary Agreement to the NATO SOfA (the
Supplemental Agreement) was signed by the United States, the Federal
Republic of Germany, and the other NATO pations in August 1959 and
entered into force on July 1, 1963, Article 63 (sections 4(a) and (b))
of the Supplementary Agreement provides that U.5, Forces are entitled
to use, free of charge, .eal property legally owned by the FRG, or
procured or constructed with U.8, funds or reconstructed with funds
of the U.,S. Forces, Howaver, Article 63, sectinon 4{d) provides:

"(d) Exemption from payment for the use of property as
set forth in sub-paragraphs (a) to (c) of this
paragraph shall not, however, extend to

L ] * » L

"(ii) current public charges on property to
the extent that the Federation is ob~-
ligated under German law to pay or reim-
burse such charges;"

* * * * ®

The Protocol of Signature to the Supplementary Agreemant, Fart II,
le Article 63 section B8(a), states:

"8. Other operating costs within the meaning of sub-
paragraph (d) of paragraph 4 of Article 63 also
include the following:

"(a) the cost of

" * ] * L

"({v) compulsory insurance against fire and
other damage to property; insofar as
there is obligation under German law
to meet such costsi* * *"

It was anticipated in the Protocol of Signature, Part II, Re
Article 63, section 1, that additional agreements concerning the
financial matters raised in Article 63 might be needed in the process
of irplementing the NATO SOFA.
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Such an agreenent was entered into between the ('nited States and
the FRG, 7he Agreement for Implementation of Atticle 63 of the
Supplementary Agreement, NATO Status of Forces Agreement, (the Imple~
mentution Agreement) was signed on March 26, 1971, Section II, para-
graph 5 of the Implementation Agreement establishes the procedures
by which the ccsts of insurance premiums for the U.S. Forces in
Cermany will be determined, It provides in part:

"5. Listinga of US occupied buildings which are currently
covered by insurance will be prepared Ly the Oberfinanzdirektion
(OFD) and submittad in two copies to the appropriate US Forces
agency for review, Information will include for each property
the assessed insurance value, the applicable insurance index and
the annual premium payable, The US Forces, if satisfied with
the data and amounts furnished, will return one copy of the
listing of acsessmenty to the OFD together with a statement
acknowledging the acceptablity of the assessments, Should the
US Forces take exeception to the above-mentioned information
in any individual cases, the OFD will be informed of the
reasons for US disagreement; the OFD will] then inform the
appropriate insurance agency accordingly and request a
revaluation. ¥n accordance with the pertinent provisions of
the buildirg insurance agencies, the costs of a revaluation
of huildings will only be borne by the property owner if such
veview had been requested by him and was not declded in his
favor, If the Federation under legal provisions governing
insurance is required to bear the costs of the revaluation,
the US Forces will reimburse such costs according to paragr=ph
11, 1If, after revaluation, the competent US Forces agency,
the CFD, and the insurance agency should still be in disagree-
ment as to the assessed value, the applicable insurance index,
or annual premium payable, the matter will be taken up for
negotiation between the German Federal Ministry of Finance and
Headquarters, VSAREUR, or Headquartecs, USAFE, as appropriate,
Objections of the US Forces which cannot bs set aside by mutual
negotiations will be resolved by court action. Concerning the
procedure and reimbursement of cost of litigation, Article 44,
Sections 1 to 5, of the Supplementary Agreement and the
Administrative Agreement concluded between the Federal Ministry
of Finance and the American Embassy by an exchange of letters
of January 30/April 17, 1967 shall be applied mutatis mutandis.”

Upon completion of this process of negotiation, or, where necessary,
the court action, the FRG will submit the invoice for the costs of in-
surance premiums to the U.S. Forces for reimbursement., Section III

paragraph II provides in part:
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*"1l, Upon submisaion of invoicea (Annex B), the US
Porces will reimburse to the Federal Repuhlic the amounts
of insurance premiuma and other costs, in particular the
costn of evaluation paid by the Federation in accordance
with Section II. Reimbursement by the US Forces will be
made annually for the period of the curren: year on May 1
of each year, The first reimbursement payment upon entry
into force of this agreemant will be made within three
months upcn receipt of the invoices (Annex B) by the US
Porces and will cover, except for payments for buildings
which were constructed from Occupation Cost/Mandatory
Expenditure funds and Defense Support Cost funds, the
reimbursement period from July 1, 1963 to December 31,
1969, The first reimbursement payment for buildings which
were constructed from Occupation Coet Mandatory Expenditure
funds and Defense Support Cost funds will cover ouly the
the period from January 1, 1967 to December 31, 1969,%#"

Determining the amount and value of 'Inited States Government
holdings which were subject to payment of the compulsory fire insurance
premiums was a lengthy process, Because of this delay, final invoices
were submitted in inany cases more than 6 years after the year for
which the insurance coverage was provided, The Department of the Air
Force believes that these claims are valid but submitted to us the issue
of whether they are now barred by the statute of limitations if the
coverage year is more than 6 years ago.

Application of the Statute of Limitations

The statute of limitations for submission of claime against the
United States to the General Acnounting Office (GAO) provides in parts

"(1) Bvery claim or demand (except a claim or demand
by any State, Territory, possesrlon or the District of
Columbia) against the United States coynizable hy the
General Accounting Office under sections 71 and 236 of
this title shall be fcrever barred unless such claim,
bearing the signature and address of the claimant or
of an authorized agent or attorney, shall be received
in said office within 6 years after the date such claim
first accrued,***" 3) U.S.C. § 71(a) (1976).

As we noted in our prior decision, B-196982, September 4, 1980,

the crucial issue with respect to the claims of the FRG is when the
claims first accrued. The general rule is that, for the purposes of
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a statute of limitations, a claim first accrues ocn the date when all
events have occucred which fix the liability, if any, of the United
States and entitles the claimant to sue or to file a claim, Empire
Institute of Tﬁiloring Inc, v, United States, 161 F, sSupp, 409 (th
Cl, 1958), S5ee also, 42 Comp, Gen, 377 (1963) and 42 1d. 622 (1963),
Where a claim is based on a contractual obligation of the Government
to pay money, the claim first accrues on the date when the payment
becomes due and is wrongfully withheld in breach of the contract.,
Cannon v, United States, 146 F. Supp, 827 (Ct. Cl. 1956); 44 Comp.
Gen., 1 (1964),

In rejecting the FRG claim, our Claims Division assumed that
the claims for insurance premiums must have accrued in the years of
their coverage, This assumption is not correct,

It has long been recognized that the running of a statute of
limitations is delayed where a right, to be either actionable or ripe
for a claim, is dependent on the occurrence of an event or contingency,
and that the right does not accrue until the event or contingency occurs,
20 Comp, Gen. 734 (1941), This has been applied for exanple, to clrcum-
stances where a claim based upon a statutory right is not cognizable
until a determination is made by a designated Government agency. In
such situations we have held that the claim does not accrue until the
determination has been made. 34 Comp, Gen., 605 (1955); 50 Id. 607 (1971).

Similar reasoning was applied in 44 Comp. Gen. 1 (1964), in which
a claim, arising under a contract containing a mandatory disputes
clause, had been submitted for an administrative determination of thko
dispute as required under the contract. The issue confronting us was
whether the claim had accrued at the time when the contractor's claim
first arose, or when a final administrative determination on the claim
had baen reached. Our decision, while observing that there was a divi-
sion of authority on the issuve; adopted the position of a Court of Claims
case that a "***contractor's claim does not accrue while the parties
10 the contract are following a disputes procedure because that proce-
dure essentially fixes the rights and liabilities of the parties,*#*"
44 Comp,. Gen at 9,

The Court of Clairs subsequently reexamined and reaffirmed its
position in Nager Electric Co. v. United States, 368 F.2d 847, 177 Ct.
Cl. 234 (1966). The court stated that "there is no inexorable principle
of limitations for contract litigation but that the individual terms,
conditions and practices mus: always be studied.™ 177 Ct. Cl. 421.
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The court went on t. state,

"#42The Disputes clause mechanism is not an attempted adminis-
trative waiver of a claim which has already accrued; it is,
rather, a condition precedent to liability, an essential

step (where required) on the way toward qualification of

the cauge ot action for judicial consideration***", 177 Ct, Cl,
at 250,

Subsequently the United States Supreme Court in Crown Coat Froni io. v,
United States, 318G U,8, 503 (1967), largely adopted the analysis
of the Court of Claims in Nager,

Compulsory Insurance Costs

Applying this analysis to the facts of this claim and of the earlier
claim we considered in B-196982, September 4, 1980, it is apparent that
the parties to the SOFA recognized that the cobligations of the U.S,
Forces to the FRG, while genuine, had to awalt precise definition and
the development of procedures hefore they were ever intended to be pay-
able, To this end the Supplemental Agreement served to define precisely
what, couts under the laws of the receiving state, here the FRG, the
U.8. Forces were obligated to pay. Among the costs defined under the
Supplemental Agreement was the cost of compulsory fire and damage in-
surance to the degree it was cbligated under the laws of the FRG.,

The final development of the procedures for determining what the
actual insurance coats were for each facility of the U.S. Forces sta-
tioned in the FRG awaited the Inplementation Agreement. This agreement
established both the dispute procedures, in the event of a disagreement
between the U,S, Forces and the FRG over issues involved in assigning
insurance costs, and the procedures for submission of final invoices
for reimbursement of the FRG for insurance costs, These agreements,
in our view, conclusively demonstrate that it was never the intention
of the parties that the cost of premiums for compulsory insurance poli-
cles, incurred by the U.82. Forces, be payable in the year of their
coverage., Indeed, prior to the Supplemental Agreement: and the Inple-
mentation Agreement there was no means of determining what costs the U.8.
Forces would be responsible for, or how (and in what sequence) payments
should be made. Therefore, the debt for compulsory insurance cost could
not have accrued prior to the conmpletion wf these agreements.,

Further, it is plain that both parties to the Implementation Agreement
recognized that the determination of which buildings were being occupied
by U.S. Forces, the value of those buildings, and the insurance rates
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that would be charged—essential information for the calculation of the
debt--had all been left, to be worked out by the disputes mechanism .n
Section Il paragraph 5, Thus even at this stage there was no actionable
debt until this negotiation process between the parties had been com-
pleted, Indeed, Article 16 of the NATO SOFA makes it mandatory for
parties to submit any disputes arising under this agreement to
negotiationss

*All differences between the Contracting Parties ralat. g to
the interpretation or application of this Agreement shall

be settled by negotiation between them without recourse to any
outside jurisdiction.,* * "

Thus, under both the SOFA and the Implementation Agreement both
the U.S, Forces and the FRG were required to conmplzte the full cycle
of procedures and negotiations described in these agreements before
the FRG's claim could mature. Until that time when FRG's liability
for these costs was fixed in 2ccordance with German law, it could not
assert a claim against the Uniced States for reimbursement of tnose
costs, The statute of limitations begins to run only at the point
when FRG's claim was determined.,

With respect to the instant case, the claim of the FRG was first
received in our office on February 14, 1979. Negotiations between the
FRG and U.8. Forces, as required under the Implementation Agreement,
to determine the insurance costs the U,S, Forces were obligated to pay
were completed on October 19, 1977. Thus, since this claim of the FRG
first accrued at the conclusion of these negotiations under the Imple-
mentation Agreement, the claim falls within the 6-year period of our
statute of limitations and is not barred from consideration. Therefore,
the claim may be paid by the Air Force if otherwise correct.,

Acting Conptrollerdceneral
of the United States





