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FILE: #-204704,2; B-204704.3; DATE: June 4, 1982
B-205374; B-205374,2 T
MATTER OF: "
Moore Service, Inc.; Natlional Envitonmental
Waste Systems, Inc.,; A. J, Fowler Company

DIGEST:

' 1. Contracting officer improperly canceled

] solicitation, which requested bids on.
alternative methods of persorming contyact
and indicated that award would bg made to
lowest bidder, While contracting offlcer
concluded that award criteria were ambiguous
since they did not specify how agency yould
decide hetween low bidder on =ach method,
GAO concludes that only reasonable inter-
pretation is that award would bhe made to
low bidder on alternative choesen, Since
bidderxrs were on notice that agency would

be choosing betweun alturnavive methods,
avward criteria encouraged bidders to bid
lowest prices, and all bidders bid on both
alternates, no bidder was competitively
prejudiced by this method of procurement
and, therefore, no compelling reason to
cancel existed,

L 2. Where invitation. for bids solicjted bids

YN | for alternative methods of trash collectinn,

il Army may properly award to lowest priced

i . kbidder on one method even though protester's
J bid price on other method is lower. Economic

e analysis by Army shows that contractual

savings gained by awarding to protester will

of

,? | be more than offset by extra-qiontractual

ﬁ}* expendltures related to protester's method

g of trash collection. Though protester argues
fg’ that Army's economic anzalysis is faulty, we
;{ ; 2?v§1no basis to question accuracy of Army's
% ; ndings.,

/

:1§ 3. Protest that Army must award trash collection
e contraclt on basis of curbside pickup rather
b than behind quarters pickup a;ternative called
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for in invitation is denjed, Army regulation
relied upon by protester as support also pro-
vides that other than curbside pickup pay Le
used if such method provides economic advantage
to Government, and Army's economic analysis
shows that behind quarters pickup provides
required cost savipgs to Government, Moreover,
Army regulation merely implements Department
of Defense directives which do not have force
and effect of law and provide no basis to
juestion legality of award,

4, Protest, ths%t invitation is defective because
of discrepancy hetween bid schedule showing
requirement for 12 months of particular ser-
vices and amendment which stated that such
services might not be required until 6 months
after award, is untimely under section
21.2(b){1) of our Bid Protest Procedures,
because alleged defect was apparent prior to
bid opening, but was not filed until after
bid opening.

5, Protests alleging Lhat kid of proposed
awardee is unbalanpced and dones nct represent
lowest cost to thi Government are deniad.
Since damage caused by explosion aft2r bid
opening has been repaired and lowest eval-
ua‘ed bid once again appears to vepresent
lowest overall cost to Government, GAO
cannot f£ind unreasonable agency's deter-
mination that no compelling reason to
cancel invitation exists at this time,

Moore Service, Inc. (Moore), National Environmental
Waste Systems, Inc, (NEWS), and A, J. Fowler Company
(Fowler) have protested under invitation for bids
No. DABT31-81-B-0132, issued by the Procurement Divicion,
Fort Leonard Wood, Missouri (Army). The invitation
was canceled by the concracting officer because of an
apparent ambiguity in the award criteria, and the require-
rient w?S'resolicited (invitation for bids No. DABT31-82-
B-OOOB .

Fowler protests that theve was no ambiguity in the
original solicitation and, therefore, it should be
reinstated and award made to Fowler. Fowler also
protests against alleged defects in Lhe resolicitation.
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Moore and NEWS protest that the contracting cificer's
determination to cancel the original invitation was
proper, In the alternative, both lloore and NEWS con-
tend that, if the origipal invitation i1s reinstated,
Fowlar's bid must be rejected as nnbalaneed,

We agree with Fow)ler and =sustain its protest,
The Moore and NEWS protests, thercfore, are denled,

Solicitation No, DABT31-81-B-0132, invited hids
for collection/disposal of all trash and related
services at Fort Leonard Wood from October 1, 1981, or
from the date of award, if later, until September 30,
1982, and there are options for 2 additional years.

The invitation, as amended, invites bids on 13 separate
line items representing various services vrequired uprer
thyi contract, Line item 0002 calls for collectiop and
disposal of all trash in the family housing area and
specifles that "behind quaxters picknp" is required,
Line item 0016 calls for an alterpate bid price for
collection and disposal of all trash in the family
housing area using "curbside quarters pickup." The
invitation states that "The Government resevves the
right to determine after bid opening & before award to
gsubstituts Item No. 0016 for Item No. 0002," The solici-
tation also states that award will be made to the hidcer
whose aggregate total of line item estimated quantities
times unit prices for the 3 years is low., Bids ware
opened on August 27, 1981, and the evaluation revealed
that NEWS's bid is lnw based upon curbside pickup and
Fowler's bid is low based upon behind quarters pickup.

~ On September 10, Moore filed a protest in our
Office contending that Fowler's bid is unbalanced.
NEWS filed its protest in our Office on September 18
and, in addition to repeating the charge that Fowler's
bid is unbalanced, NEWS contends that: (1) the original
solicitation is defective because 1t does not set forth
the criteria for determining whether to award a contract
based upon curbside pickup or behind quarters pickup;
(2) NEWS should be awardod the contract because its
curbside bid price is approximately $76,000 less than
Fowler's behind quarters hid price over the 3-year
period of the contract plus options; and {3) the Army
is required to utilize curbside pickup instead of behind
quarters pickup under Army Regulation (AR) 420-47,
paragraph 2-4.f (June 9, 1977). .
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The contyracting officer decided, atter reviewing
the bids and the protests, that the invitaticn's award
criteria were ambiguous becaus they did not state how
the agency would choose between the lowest bid for
hehind wwarters pickup and the lowest bid for curbsids
pickup, Therefore, on October 13, 1981, thle solicitation
was canceled, The resolicitation was issue{l on October 23,
Fowler's protest, filed in our Office on Nocyember 2,
argues that the original invitation should be einstated
and. the resolicitation canceled, The Army hasﬁreported
that it basic¢all)y agrees with Fowler, desires to rein-
slhhate the original solicitation, and proposes to award
the contract to Fowler, The Army has extended bid
opening under the resolicitation until our Office issues
a decision on these protests,

At the outset, we must determine whether the
contracting officer's determination to cancel the
.original inpvitation was proper, Defense Acquisition
Regulation (DPAR) § 2-404,1 (Defense Acquisition Circular
No, 76-17, September 1, 1978) prohibits cancellation of
an Invitation fnr bids once the bids have been opened
"unless there is a compelling reason to reject all bids
and cancel the invitation." We conclude that no such
compelling reason presents itself here,

The solicitation indicated that the Army was
cnonsidering alternative methods of trash collection--
either behind the family living quarters or at curbside,
The bid schedule clearly informed bidders that the Army
reserved the right to examine bids received before
deciding which method of trash collection it wanted to
utilize, Moreover, the invitation included the following
provision:

"10, AWARD OF A CONTRACT

"(a) The contract will be awarded to that
responsible offeror whose offer conforming to
the solicitation will be most advantageous
to the Government, price and other factors
considered.

* * * * *

"(c) The Government may accept any
item or group of items of any offer * * * 0
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Thus, in addition to awarding to the lowest priced
bidder for the aggregate J-year period, the Army put
all bidders on notice that: (1) it would be choosing
the method which would be used by the contractor and
(2) "other factors" would affiyct the award decision,

We conclude that the solicitation was not ambiguous
as to how the awardee would be selected, Since only
line items 0002 (behind quarters) and 0016 (curbside)
‘dlffered, it should have heen clear to bidders that bid
prices were contemplated for alternpate methods of docing
the same work. We find that the only reasonable ipnter-
pretation of the solicitation clauses is that the low
bidder on the methodology chosen would be awarded the
contract, We have consistently stated that, "Requirements
that contracts for public work be let to the lowest bidder
are not violated when specifications are drawn for dif-
ferent work, bids are sought on different bases, and a
choice is not made by the contracting officials until >
after ali the bids ave opened." §See H. I, Byars
Construction Company, 54 Comp. Gen, 320 (1974), 74-2 CPD
233; B-157277, Au_ -t 18, 1965; B-148333, April 9, 1962,

Since .1 bidders were put on notice that the
Army was considering alternate approaches, the award
criteria encouraged all bidders to bid their lowest
prices in order to receive the contract and, in fact,
ell bidders bid on both alternates, we fail to see
how any bidder was competitively prejudiced by this
method of procurement, Certainly, no evidence has
been presented to show that any of the protesters bid
other than their best prices on either alternate.
Therefore, we find that all bidders were treated equally
in this procurement and conclude that the cancellation
was 1improper,

We are not convinced by NEWS's argument that the
Army should be required to award the contract to it on
the basis of curbside pickup. The Army report on this
protest shaows that, even though curiside collection
would represent a contractual savings of approximately
$76,000 over the 3-year period covered by this contract
if the options are awarded, such savings are more than
of fset by other costs the Army would incur. The Army
relies upon an economic analysis performed by technical
personnel at Fort Leonard Woond in 1979 which showed
that curbside collection would result in an expunditure

L S N P T T L VA b P Sert PRI WYY
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of approximately $495,000 more than behind quarters
collection in the first year alone, These extra-
contractual expenses represent, among other things,
expenditures for hand trucks, sildewa)ks, and pickup
padg. The Army still copsiders this analysis to be
valid,

NEWS contends that the Army's apalysis is grossly
distorted because it ing¢ludes expenditures for many
unnecesgary items, ircluding those mentioned above,

In this connection, we fipnd that the protester has not
carried its burden of proving its case, All that has
been presented is the protestev's epinion, which ie

not sufficient to overcome the agency's technical
persrnnel's opinion of the agency's needs, Moreover,

we have no basis for questioning the acquracy of the
Army's economic analysis and f£ind that the contracting
officer's reliance on the technical advisor's analysis
wae reasonable, 8See ACMAT Corporation, B-197589,

March 18, 1981, 81-1 CPD 206, Furthermore, we have
held that award to other than the lowest priced bidder .
is permissible where the invitatlon has requested bids
on alternate approachns to a requirement as long as
award is made to that bidder which offered the lowest
price fur the particular alternate chosen by the agency.
H. M. Byars Construction Company, supra; B-157227, supra;
B-148333, supra; B~141127, December 4, 1959,

Ho.ever, we see no reason why bidders could not
have been advised In the solicitation of the price
differential that would be considered in evaluating
the alternatives for award selection., This would have
permitted bidders to make an intelligent cheoice in
biddiny between curbside pickup and hehind quarters
pickup. By letter of today, we are recommending to the
Secretary of the Army that such action be taken in the
future, .

NEWS also argues that the award must be made on
the curbside pickup alternate because that method is
mandated by AR § 420-47, paragraph 2-4,f. Even though
the cited regulation cxpresses a preference for curbside
pickup, we note that the regulation provides that other
than curbside pickup may be used by an agency if a cost
advantage will thereby accrue to the Government., As
discussed above, the Army has determined that behind
quarters p.ckup represents economic advantages and the
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aqgency has performed the required economic lanalysis to
support its determinatlon, Moreover, the ﬂegulation

cited hy the protester merely implements Dupartment of
Defente directives which do not have the force and effect
of law, Thus, it provides no basis for our Office to
question the legality of an award. TimepleX, Inz., et al,,
8“197346' B-19734602' B"197346!4' April 13' 19 l'

The fipal protest issuve concerns whether Fowler's
bid should be rejected because it is unbalanced., The
invitation required bids for 13 separate line items,

Item 0001 was for collectlon/disposal of trash in the
cantonment area and item 0002 was for collection/disposal
of trash in the family housing area, Fowler bid a
monthly price of $30,284.60 for each «f these line items,
However, Fowler inserted the word "Free" for line items
00063 through 0013, which represent related services,

The protesters contend that Fowler has included fees

for performing items 0003 through 0013 in its prices

for the first two items, Of particular concern is line
item 0013, which requires operation of the tipping floor
at:the heat recovery plant for 12 months, 7 days per
week, 24 hours per day. The heat recovery pluant exploded
on September 24, 1981, and was not back in operating
condition until March 15, 1982. The protesters argue
that, if the contract was awarded to Fowler while the
heat recovery plan® was not operating, Fowler would be
paid under items 0001 or 0002 for work it did not perform
under item 0013.

Moore's total evaluated bid price fox behind quarters
pickup is only about $8,430 more than Fowler's total bid
price over the 3-year period. Moore bid a price of $9,100
per month for operating the tipping flooxr. If the eventual
contractor does not have to operate the tipping floor for
any leugth of time, the Government will not have to pay
Moore for the work not done, but will have to pay Fowler.
from the above figures, it is clear that even 1 month of
nonperformance under item 0013 would result in Moore's bid
representing the lowest actual cost to the Government.

The protesters also point out that amendment No., 0002,
issued August 13, 1981, contailned a statement to the effect
that no payment would be made on item 0013 until the heat
recovery plant was operating and bidders were put on notice
that this might not occur until 6 months after the start
of the contract period. Accordingly, the protesters con-
tend that Fowler's bid is unLalanced in that it does not
necassarlly represent the lowest actual cost to the
Govecinient,
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Insofar as the protests are interpreted as charging
that the invitation iIs defective because of the discrep-
ancy hetween the bid schedule which indicated that the
tipping floor service would be required for 12 months
and the amendment which stated that tippinyg floor
services might not be required until 6 months after the
award of the contract, the protests are untimely, This
alleged defect was apparent from the solicitation prior
to bid openipg and, therefore, had to be filed before
- bid opening in order to be considered under section
21,2(b)(l) of our Bid Protest Procedures, H. M. Byars
Construction Company, supra, Accordingly, we will not
consider this issue on its merits,

As to the contention that Fowler's bid is unbalanced
and does not represent the lowest cost, we note that
che invitation for bids does not contain any clause pro-
hibiting unbalanced bidding., '~ However, as noted above,
the invitation did contain a detailed award clause stating
how the low bidder would be determined, Under this clause,
Fowler was evaluated low and in line for award. There-
fore, 1f Fowler were determined not to represent the
ultimate lowest cost to the Government, it would bring
into question elther the award clause or the estimated
quantities in the invitaticn and cancellation would be
the proper action in these circumstances.

The Army states that it expected the heat recovery
plant to be fully operational by October l--the date
performance was to begin at the earliest. The Army's
expectation was reasonahle at the time of bid opening
since construction of the heat recovery plant was com-
pleted in September, Once the unexpected explcesion
destroyed the heat recovery plant and it appeared that
avard to Fowler would not represent the lovest overall
cosi, to the Government, the Army could have cuonceled the
invitation for bids, However, since the heat rccovery
plant has been fully repaired and Fowler's bid onre again
appeare to represent trne lowest ultimate cost to the
Government, we cannot find unreasonable the Army's deter-
mination that no compelling reason tn cancel exists at
this tine.

For the above reasons, we agree with the Army that

solicitation No. DABT31-8)-B-0132 may properly be rein-
stated and that award may be made Lo Fowler if otherwise

—r
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acceptable tn the Army. 8ince bids have nc yet' been
opened under solicitation No, DABT31-82-B-0008, we hold
that it spould be canceled ~nd need not decide Fowler's
Protest that it contains embiquities,

/ )uﬂ[on "‘b—

Comptroller G neraﬁ
of the Urited States
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