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THE OMPRTROLLER GENERAL

OF THE UNITER 8TATES
WABHINGTON, DO,Q, 208548

DECISSION

FiLe: B-207539 DATE: June 1, 1982

MATTER DOF: Tri-Marine Industries, Inc,

DIGEST: ‘

GAO will pot undertake an independent
review of a contracting officer's non-
responsibility determination of a
small business fiym because the 8Small
Business Adpinistration, not GAO,

has the statutory auvthority to conclu-
sively determine a small business
bidder's responsibility.

Tri-Marine Industries, Inc, protests a decision
by the contracting officer thak the firm ls not a
vesponsible contractor under invitation fovr bids (IFB)
No, N62474-70-B-5826, issued by the Naval Facilities
Engineering Command, San Bruno, California for caisson
construction,

Attachments to Tri-Marine's lehter of protest show
that a preaward suvvey was conducted in which Tri-Marine
receivad unsatisfactory ratings concerning its technical
capability, its plant and facilities a#nd its ability
to meet the required schedule. As a rasulit, the
contractirig officer found Tri-Marine to be nonrespon-
sible, Since Tri-Marine is a small business, however,
the contracting officer has referred the question of
Pri-Marine's responsibility to the Small dusiness Admin-
istration (SBA) for possible issuance of & Certificate
of Competency (COC), .

Tri-Marine states that the Navy "failed to recognize"
that the firm met all minimum performance requirements
and that while Tri-Marine "appreciates" SBA's evaluation
under the COC program, it feels that the COC procedure,
in this instance, is "unnecessary and redundant." Tri-Marine
soncludes that it is the low qualified bidder and is there-
fore entitled to award.
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Tri-Marine‘s corregpondence indicates that it is
simultaneously pursuing its application tc SBA for e
COC and asking our Office to review, and overturn, the
contracting officer's determination that Tri-Maripe
is not a responsible prospective contractor for the
purposes of this procurement., Although Tri-Marine
speaks of the Navy's referval of this matter to SBA
as though it were discretionary, and SBA's "interven-
tion" as welcome but gratuitous, that is not the case,

By astatute, SBA has the "duty" and is "empowered"
to "ecertify to Government procurement officers * * #
with respect to all elements of responsibility * * *
of any small business concern * # * to receive and perfornm
a specific Government contract," The statute continues:

"% % % A Govevnment procurement nfficer * * *
may not, for any reason specified in the pre-
ceding sentence preclinde any small busipess
concern * * * from being awvarded such contract
without referring the matter for a final dis-
position to (SBA)."

16 U,8.C, § 637(b)(7)(A) (Supp. III 1979), Therefore,
when the contracting agency found 1ri-Marine to be
nonresponsible, the agency was required, by statute,
to refer the matter to SBA for its decision,

The statute grants SBA, not this Office, con-
clusive authority to determine a small business firm's
responsibility by issuing or refusing to issue a
CoC, Consequently, we will not undertake an indepen-
dent review of a contracting officer's nonresponsi-
bility determination because such action, in effect,
would amount to a substitution of our judgment for
that of the SBA, the agency specifically authorized
by statute to review such decision., HNumax Electronics
Incorporated, B-204632.2, December 10, 1981, 81-2 CPD

457.

The protest is dismissed,
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Harry R. Van Cleve
Acting General Counsel





