
* $te_ sU- F 
DECISIO tfbTHE COMAPTROLLEF1 GENERAL

:ME C Iel !0 :\3 OF THU UNITIO eSTATlE
WASHINaTON, 0D Do 2OB45

FILE: B-200000 tIATE; May 25, 1982

M.A1'TR OF: Albert C, Beachley and Robert S, Davis - Extended
Details to Higher Grade Positions - Agency Regula-
tion and Provision of Negotiated Agreement

u DIGEST;
1. Where agency asserts that its regulation

was intended to make temporary promotions
for details to higher grade positions
mandatory after 60 days, thereby estab-
,lishing a nondiscretionary agency policy,
that regulation may provide the basis for
baokpay, While other interpretations of
the regulation could be made, the agency's
interpretation is a reasonable one,

2. Where the parties to a collective bargaining
agreement agree that the provistons in the
negotiated agreement were intended to make
temporary promotions for details to higher
grade positions mandatory after 66 days
thereby establishing a nondiscreticnary
agency policy, those contract provisions
may provide the basis for backpay, While
other interpretations of the negotiated
agreement could be made, the interpreta-
tion of the parties is a reasonable one,

3. Although this claim pertains to the inter-
pretation of a collective bargaining agree-
ment, it is appropriate for GAO to assert
jurisdiction since to refuse to do so would
be disruptive to labor-management procedure*
due to the impact such a refusal would have
on other claims and grievances, Moreover,
there is no arbitration award involved,
no cone has objected to submission of the
matter to GAO, and the matter is in an
area of our expertise and has traditionally
been adjudicated by this Office,

The issues in this case are whether we will accept the
agency's interpretation of its own regulation concerning tem-
porary promotions for overlong details and whether we will
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accept the interpretation of the parties of a similar provi-
sion in the collective bargaining agreement concerning tesn-
porary promotions for overlong details. These issues arise
in connection with our reconsideration of the claims of
Mr. r*lbert C, Beachley and Mr. Robert Se Davis for retrpac-
tive temporary promotions and backpay in connection with
alleged overlong details to higher grade positions as employ-
ees of the Social Security Administration, Department of
Health, Education, and Welfare (now Deportment of Health and
Human Services),

Wle decide that since the above interpretations are
reasonable, the claims may be paid as recommended by the
agency.

Me. BEACHLEY'S CLAIM

The record shows that Mr. Beachley was detailed from
his official position as 9 GS-12 Computer Specialist to a
position as a GS-13 Computer Systems Analyst for thE period
from June 5, 1972, through November 25, 1972, in the civi-
sion of Health Insuralice Systems. Mr. Beachley filed a
clainm for backpay with his agenny and was granted a retto-
active temporary promotion btgir'ning August 4, 1972, the
61st day of his detail, and continuing through November 25,
1972, the last day of the detail, This action was based on
paragraph D3 of chapter III of the Social Security Adminis-
tration Headquarters Promotion Plan Guide 1-1, which states
that if an individual's assigalment to higher level work is
expected to exceed 60 days in a 12-month period, the assign-
ments should nornially be made by temporary promotion rather
than by detail. Mr. Beachley claim;d that under the agency
regulation he was entitled to a retroactive temporary promo-
tion and backpay for the entire period of his detail and ac-
cordingly timely filed a claim with the General Accounting
Office under 4 C.F.R. Part 31.

MR. DAVIS' CLAIM

Similar circumstances underlie Mr. Davis' claim. The
.record shows that he claimed to have performed the duties
of a GS-13 Computer Systems Analyst rather than the duties
of his official position as a GS-12 Computer Specialist,
during the period from May 30, 1973, to June 5, 1977. In
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response Lo his claim for ,backpay, the agjency concluded
that his detail to the higher grade GS-1$ positi '! was
limited to the per.od from Juno 4tl973, 1;" April 1, 1974.
Thea9ency granted Mr, Davis a retroactiv.etemporary pro-
mc on with backpftl effective Augus' to, 1¶K3, the 61st
daV of the documented detail, and continuing to April 1,
1974, the last day he was considered detailed, The agency
relied upon the detail provisions contained in Article 17,
tectiou C, of the negotiated collectivc bargaining agree-
ment, effegtive August 31, 1972, between the Social Sacurity
Administration and Local 1923, American Fedaration of Sovern-
ment Employees. Like the agency regulation applied to
Mr. Beachley'6 cla.4. that contract provision provided that
when details tQ higher grade positions are expected to
exceed 60 days the employee should normally be given a
temporary promotion instead.

Contending that the negotiated agreement's detail pro-
vision allowed him a retroactive temporary promotion and
backpay for the entire period of his detail, Mr. Davis
timely tiled a claim with GAO under 4 C.F.R. Part 31.

ACTION OF OUR CLAIMS GROUP

Our Claims Group not only denied the claims of
Mr. Beanhley and Mr. Davis for the first 60 days of their
details, but also held that the agency's action in granting
backpay from the Gist day of the details was improper. The
claims settlement stated, in pertinent part, as follows:

"Since your agency's promotion plan and your union's
collective bargaining agreement merely state that
temporary promotions should normally be given in-
Ettead of details to higher grade positions which
would exceed 60 days,' they cannot be considered
nondiacretionary, so as to require that you be
promoted prior to the 121st day of your detail.
Therefore, your agency's settlement of your
claim was incorrect in that it temporarily pro-
moted you 60 days too goon. * * *."

AGENCY'S REQUEST FOR RECONSIDERATION

The Social Security Administration requested reconsid-
eration of the claims settlements pursuant to 4 C.F.R. Part
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32, It argues tha3; its interpretation of its own regulation
and the interpretation of the collective bargaining agree-
ment by both management and union should be given effect,
It submitted copies of guidelines for processing backpay
cases signed by five of its division directors in whihh it is
implicit that management and union have consistently viewed
the contract provisions as establishing a nondiscretionaay
agency policy, The agency also points out that the issue
is of great importance since it not only involves decisions
it has already made on over 220 claims, but also bears on
*the larger issue of the interpretation of the negotiated
agreement.

ANALYSIS ANP CONCLUSION

We have held that an agency, by its own regulation or
by the terms of a collective bargaining agreement, may es-
tablish a specified period under which it becomes mandatory
to promote an employ:e who is detailed to a higher grade
position, Thus, an agency may establish a specified period
bay regulation, or it may bargain away its discretion and
agree to a specified period through a provision of a col-
lective bargaining agreement. If the regulation or the
agreement establish a nondiscretionary agency policy and if
the prcvision in question is consistent with applicable
Federal laws and regulations, then the violation of such a
mandatory provision in a regulation or negotiated agreement
which causes an employee to lose pay, allowances or differ-
entials may be found to be an unjustified or unwarranted
personnel action under the Back Pay Act, 5 U.S.C. § 5596.
For a comprehensive analysis of our case law in this regard,
see John Cahill, 58 Comp. Gen. 59 (1978). And see also, as
a specific case example, Burrell Morris, 56 Comp. Gen. 786
(1977).

The primary issue raised by the Social Security Admin-
istration in this appeal is whether the agency regulation
and the comparable provision of the collective bargaining
agreement, both of which use the word "normally", establish
a nondiscretionary agency policy.

In considering the interpretation given an agency reg-
ulation by officials of that agency, we give great weight to
their interpretation. This is especiallythe case where, as
here, the agency has prcmulgated supplemental personnel reg-
ulations and policies foi: its employees within the general
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framework and consistent with Office of Personnel Management
regulations, See 5 U.S.C. 5 301 and Chapter 171 of the Fed-
eral personnel, Manual, Here, the Social Security Administra-
tion asserts that the wording of the detail provision was
intended to make temporary promotions for details to higher
grade positions mandatory after 60 days, thereby establishing
a nondiscretionary agency policy, the violation of which is
compjnsable under the Back Pay Act, 5 H6,s0C, 5 5596, See
Kenneth Fenner, B-183937, June 23, 197', While other inter-
pretations-ofrthe regulation could be made, the agency's
interpretation is a reasonable one.

Similarly, in considering the interpretation given a
provision of a collective bargaining ngreement by the parties
to the agreement, we give great weight to the parties' own
interpretation. We have stated that if such an interpreta-
tion is reasonable, we will accept it even if other inter-
pretations could be made, Fish and Guy, B-197660, June 6,
1980, In Mr. Davis' case the joint position of the agency
and the union that the 60-day detail provision is mandatory
in the sense of being a nondiscretionary agency policy is a
reasonable interpretation,

Accordingly, the claims settlements in the cases of
Mr. Beachley and Mr. Davis are reversed in part and the
agency's awards of backpay from the 61st day of their de-
tails are upheld. However, the denial of the two employ-
ees' claims for backpay for the first 60 days of their
details are sustained since there are no provisions in the
negotiated agreement or agency regulations providing for
backpay retroactive to the first day of the overlong
detail.

One other asprect of this case should be clarified;
that is, whether it is appropriate for us to assert, ju-
risdiction over the claim of Mr. Davis since it pertains
t:o the interpretation of a collective bargaining agreement.
hie have held that while the enactment of the Federal Service
Labor-Management Relations Statute did not take away our
jurisdiction to settle claims under Title 31 of the United
States Code, it is our intent to exyercise discretion in
determining which cases are appropriate for adjudication
by GAO so as to insure compatibility with the labor-
management program. Schoen and Dadant, B-199999, October 9,
1981, 61 Comp. Gen. ; -
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In the circumstances of this case, we feel it is ap-
propriate for us to Assert jurisdiction and, in fact, to
refuse to do so would be extremely disruptive due to the
impact such a decision 'pould have onlother claims or griev-
ances, Several recent cases have clarified our jurisdic-
tior,al policies on claims involving matters of mutual
concern filed pursuant to 4 C,FX,, Parts 31 and 32. None
of the restrictions established in those cases apply to
this case, First, we note that there is no arbitration
award involved, Compare, Gerald X, Hegarty, B-202105,
'July 7, 1981, 60 Cornp Gent I where we held that we
will not review or comment ojnFthje merits of an arbitration
award. Secondly, we note that no one has objected to sub-
mission of this matter to GAO. Compare, Samuel Rs Jones,
October 9, 1981, 61 Comp. Gen, where we held that
we would not assume jurisdiction over claim filed under
4 CF.R. Part 31 where the right relied upon arises solely
under the collective bargaining agreement and one of the
parties to the agreement objects to submission of the matter
to GAO. Thirdly, we note that this Office frequently con-
siders the type of overlong detail issue presented by this
case, It is in an area of our expertise and concerns a
matter which has traditionally been adjudicated by this
cffice. Compare, Linda A. Vaccdripllo, B-199998, dated
today, where we held 'that, even where no one objects to
submission of the matter to GAO, we will decline to assert
jurisdiction over labor-management issues which are custom-
arily adjudicated solely under grievance-arbitration proce-
dures. Thus, in the circumstances of ' his case, outY
assumption of jurisdiction is consistent with our underlying
policy of fulfilling our statutory responsibility to adju-
dicate claims in a manner which facilitates the smooth
functioning of the labor-management program established by
5 U.S.C. Chapter 71.

rtS Comptrolle General
of the United States
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