A L ! -k \ ‘

rl .
F-‘/’( ¢ -t Iy

-

11
b -/ [t - .
N R . o
l' C - L ‘e . 5_— - ( ;3/?'-5 hB )
i S THE COMPTROIN.EZRN GENERA //?)’3&
] DIEECISION S OF THE UNITED S8TATES -4
A T wAsy LBTON. D G, DCSaa
l
1
' FILE;  P=-207244 DATE:  May 5, 1982

MATTER OF: Westaire !echanical
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Statutes and requlations governing direct
Federal procurement do not apply to the
coptracting practices and procedures »f
prine contractors, A0 thevefore con-
siders protests by subcontractors only

in very linited circunstances, including
where tpe prirme contractor is acting fov
the Government; the Government actively
participated in subcontractor selection
or rejection; theve is evidence of fraud
or bad faith in the Geverament's approval
of the subcontractor; or a ederal official
requests an advance decision,

This {s » protest against avard of a usubcontract
by Jorl Li Congstruction, a llational Aercnautics and
Space hdministrvation contractor, Ve dismiss the procest,

Viestalire !lachanical states that in connecction with
a solicitation issued in Septembev 1931 by the Ames
Resecarcn Centey, Moffec Field, Califorria, it quoted
prices for aiv conditioning and sheet metal work which
Joel I.i used in preparing a succassful) bid for the prime
contract, Therecafter, tne protester states, Joel Li
listed Vestaire Ptechanical in a trvade publicacion as the
successful subcontractor and otherwvise dealt with the
firm in a manner vhich indicated that a contractual rela-
tionship exizted, ilowever, baginning in January 1982, Jcel
Li advisad that for business reascons it wished Lo substi-
tute ancthev firm as subcontractor on the Ames Reacarch
Center job. Westaivre Mechanical states that it helicves
that Mauck EShcet Metal i3 now being emploved as Joel Li's
subcontractor,
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In the request for a decision v our 0Office, Vestairc
Mechanical alleages violation of the California Fair Prac~
tices Act, fraud on the part of Joe! Li, breach of contract,
tortious interference with a contractual relationship, and
violations of Federal bid procedures,

As a general rule, the statutes and reqgulations gov-
erning direct Federal procuranent do not apply to the
contracting practices and procedures of prime contractors,
who normally are acting as independent agents, Our Office
therefors considers protests by subcontractors only in
linited circumstances. <Center for Emplovment Training,
R~20355%5, March 17, 1982, 31-1 CPD 252,

These circanstances are set forth in Optinum Svstems,
Inc.,, 54 Conp, Gen, 767 {(1975), 75-1 CPD )66, They include
(1) where the prime contractor is acting as the Covernnent's
purchasing agent; (2) vhere the Government's direct partici-
pation in the procurenent has the effect of cither sclecting
or veiecting a particular subcontractor; (3) whecre there ig
a showing of fraud or bhad faith in the Covernment's approval
of the subcontractor; (4) where the subhcontract is "for" an
agency of the Covernnent; or (5) vhere Federal officials who
are entitled to advance decisions by our Office subait ques-
tions concevrning the avard ot subcontracts, See also Vood Tvy
Svstens Corporvation, P-203487, June 15, 1981, 81-1 Cpp 491,

tlone nf these circumstances is vresent here, The cemain-
der of Westaire Mechanical's allegations nmay be susceptible
to proof in a court of competent jurisdiction, but they
are not for consideration under our Bid Protest Procedures
which are concerncd with the award of contracts by ow for
agrncies of the Federal Government whose acccounts are sub-
ject to settlement by our Office. 4 C.F.R., &€ 21.1(a)(1981),
o therefore will not consider the protest,
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Harry R, Van Cleve
Acting General Counsecl
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